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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 29 May 1999)

PROVISIONAL AGENDA

Opening of the Conference by the President of the Council.
Adoption of the Agenda.

Adoption of the Rules of Procedure.

Election of the President of the Conference.

Election of Vice-Presidents of the Conference.
Establishment of Credentials Committee.

Organization of work:

(a) procedure for the consideration of the draft Convention for the
Unification of Certain Rules for International Carriage by Air;

(b) establishment of the Commission of the Whole and Committees as
necessary. '

Report of the Credentials Committee.
Consideration of the draft Convention.

Adoption of the Convention and of any Resolutions.
Adoption of the Final Act of the Conference.

Signature of the Final Act and of the Convention.
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 29 May 1999)

PROVISIONAL RULES OF PROCEDURE

(Composition of the Conference)

(1) The Conference shall be composed of the Representatives of the States invited by the Council
of the International Civil Aviation Organization (ICAO) to attend the Conference.

) Representatives may be accompanied by alternates and advisers.

3) International organizations invited by the Council of ICAO to attend the Conference may be
represented by observers.

(Credentials and Credentials Committee)

(1) The credentials of Representatives of the States, their alternates and advisers and of observers
shall be submitted to the Secretary General if possible not later than twenty-four hours after the
opening of the Conference. The credentials shall be issued either by the Head of the State or
Government, or by the Minister for Foreign Affairs. No person shall be the Representative of more
than one State.

) A credentials Committee shall be established at the beginning of the Conference. It shall
consist of five members representing five States nominated by the President of the Conference.

?3) The Credentials Committee shall elect it own Chairman and shall examine the credentials of
Delegates and report to the Conference without delay.

(Eligibility for participation in meetings)

Any members of a Delegation shall be entitled, pending the presentation of a report by the
Credentials Committee and Conference action thereon, to attend meetings and to participate in them,
subject, however, to the limits set forth in these Rules. The Conference may bar from any further part
in its activities any member of a Delegation whose credentials it finds to be insufficient.
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Rule 4

Rule 5

Rule 6

Rule 7

Rule 8

(Officers)

1) The Conference shall elect its President. Until such election, the President of the ICAO
Council or, in his absence, his nominee, shall act as President of the Conference.

(2) The Conference shall elect four Vice-Presidents and the Chairman of the Commissions referred
to in Rule 5.

?3) The Conference shall have a Secretary General who shall be the Secretary General of the
International Civil Aviation Organization or his nominee.

(Commissions, Committees and Working Groups)

1) The Conference shall establish such Commissions open to all delegations or Committees of
limited membership as it may consider to be necessary or desirable.

) A Commission or a Committee shall establish such Working Groups as it may consider to be
necessary or desirable. Each Committee or Working Group shall elect its own Chairman.

(Public and private meetings)

Meetings of the Conference shall be held in public unless the Conference decides that any of
its meetings shall be held in private. Meetings of the Commissions, Committees and Working Groups
shall not be open to the public except by decision of the Commissions, Committees and Working
Groups concerned.

(Participation of observers)

1) Observers may participate without vote in the deliberation of the Conference, when its
meetings are not held in private. With respect to private meetings, individual observers may be invited

by the Conference to attend and to be heard.

2) Observers may attend and be heard by the Commissions, Committees and Working Groups
if invited by the body concerned.

(Quorum)

(1) A majority of the States represented at the Conference and whose Representatives have not
notified the Secretary General of their departure shall constitute a quorum.

2) The Conference shall determine the quorum for the Commissions and Committees if, in any
case, it is considered necessary that a quorum be established for such bodies.
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Rule 10

Rule 11

Rule 12

Rule 13
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(Powers of the presiding Officer)

The presiding Officer of the Conference, a Commission, a Committee or a Working Group
shall declare the opening and closing of each meeting, direct the discussion, ensure observance of these
Rules, accord the right to speak, put questions and announce decisions. He shall rule on points of
order and subject to these Rules, shall have complete control of the proceedings of the body concerned
and over the maintenance of order at its meetings.

(Speakers)

¢)) The presiding Officer shall call upon speakers in the order in which they have expressed their
desire to speak; he may call a speaker to order if his observations are not relevant to the subject under
discussion.

2) Generally, no delegation should be called to speak a second time on any question except for
clarification, until all other delegations desiring to speak have had an opportunity to do so.

3) At meetings of the Conference, the Chairman of a Commission or a Committee may be
accorded precedence for the purpose of explaining the conclusions arrived at by the body concerned.
In Commission or Committee meetings, a similar precedence may be given to the Chairman of a
Working Group.

(Points of Order)

During the discussion on any matter, and notwithstanding the provisions of Rule 10, a
Representative of a State may at any time raise a point of order, and the point of order shall be
immediately decided by the presiding Officer. Any Representative of a State may appeal against the
ruling of the presiding Officer and any discussion on the point of order shall be governed by the
procedure stated in Rule 14. The ruling of the presiding Officer shall stand unless over-ruled by a
majority of votes cast. A Representative of a State speaking on a point of order may speak only on
this point, and may not speak on the substance of the matter under discussion before the point was
raised.

(Time limit of Speeches)

A presiding Officer may limit the time allowed to each speaker, unless the body concerned
decides otherwise.

{(Motions and Amendments)

(N A motion or amendment shall not be discussed until it has been seconded. Motions and
amendments may be presented and seconded only by Representatives of States. However, observers
may make a motion or amendment provided that such motion or amendment must be seconded by the
Representatives of two States.

2) A motion shall not be withdrawn when an amendment to the motion is under discussion or has
been adopted.
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Rule 14

Rule 15

Rule 16

Rule 17

Rule 18

(Procedural matters)

Subject to the provisions of Rule 13(1) any Representative of a State may move at any time
the suspension or adjournment of the meeting, the adjournment of the debate on any question, the
deferment of discussion of an item, or the closure of the debate on an item. After such a motion has
been made and explained by its proposer, only one speaker shall normally be allowed to speak in
opposition to it, and no further speeches shall be made in its support before a vote is taken. Additional
speeches on such motion may be allowed at the discretion of the presiding Officer, who shall decide
the priority of recognition.

(Order of Procedural Motions)

The following motions shall have priority over all other motions, and shall be taken in the
following order:

(a) to suspend the meeting;

b) to adjourn the meetings;

(©) to adjourn the debate on an item;
(d) to defer the debate on an item;

(e) for closure of the debate on an item.

(Reconsideration of Proposals)

Permission to speak on a motion to reopen a debate already completed by a vote on a given
question shall normally be accorded only to the proposer and to one speaker in opposition, after which
it shall be immediately put to vote. Additional speeches on such a motion may be allowed at the
discretion of the presiding Officer, who shall decide the priority of recognition. Speeches on a motion
to reopen shall be limited in content to matters bearing directly on the justification for reopening. Such
reopening shall require a two-thirds majority of the Representatives present and voting.

(Discussions in Working Groups)

Working Groups shall conduct their deliberations informally and Rules 11, 12, 13, 14, 15 and
16 shall not apply to them.

(Voting Rights)
0 Each State duly represented at the Conference shall have one vote at meetings of the
Conference.
2) Each State represented in a Commission, Committee or Working Group shall have one vote

at meetings of such bodies.

) Observers shall not be entitled to vote.
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Rule 20

Rule 21

Rule 22

Rule 23
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(Voting of presiding Officer)

Subject to the provisions of Rule 18, the presiding Officer of the Conference, Commission,
Committee or Working Group shall have the right of vote on behalf of his State.

(Majority required)

¢)) Decisions of the Conference on all matters of substance shall be taken by a two-thirds majority
of the Representatives present and voting.

2) Decisions of the Conference on matters of procedure shall be taken by a majority of the
Representatives present and voting.

3) If the question arises whether a matter is one of procedure or of substance, the presiding
Officer shall rule on the question. An appeal against this ruling shall immediately be put to the vote
and the presiding Officer’s ruling shall stand unless the appeal is approved by a majority of the
Representatives present and voting.

)] For the purpose of these rules, the phrase “Representatives present and voting” means
Representatives present and casting an affirmative or negative vote. Representative who abstain from
voting shall be considered as not voting.

(Method of Voting)

Voting shall normally be by voice, by show of hands, or by standing. In meetings of the
Conference there shall be a roll-call if requested by the Representatives of two States. The vote or
abstention of each State participating in roll-call shall be recorded in the minutes.

(Division of Motions)

On request of any Representative of a State and unless the Conference decides otherwise, parts
of a motion shall be voted on separately. The resulting motion shall then be put to a final vote in its
entirety.

(Voting on Amendments)

Any amendment to a motion shall be voted on before vote is taken on the motion. When two
or more amendments are moved to a motion, the vote should be taken on them in their order of
remoteness from the original motion, commencing with the most remote. The presiding Officer shall
determine whether a proposed amendment is so related to the motion as to constitute a proper
amendment thereto, or whether it must be considered as an alternative or substitute motion.
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Rule 24 (Voting on Alternative or Substitute Motions)

Alternative or substitute motions, shall, unless the meeting otherwise decides, be put to vote
in the order in which they are presented, and after the disposal of the original motion to which they are
alternative or in substitution. The presiding Officer shall decide whether it is necessary to put such
alternative or substitute motions to vote in the light of the vote on the original motions and any
amendments thereto. This ruling may be reversed by a majority of votes cast.

Rule 25 (Tie vote)

In the event of a tie vote, a second vote on the motion concerned shall be taken at the next
meeting, unless the Conference, Commission, Committee or Working Group decides that such second
vote be taken during the meeting at which the tie vote took place. Unless there is a majority in favour
of the motion on this second vote, it shall be considered lost.

Rule 26 (Proceedings of Commissions, Committees and Working Groups)

Subject to the provisions of Rule 17 the provisions contained in Rules 10 to 25 above shall
be applicable, mutatis mutandis, to the proceedings of Commissions, Committees and Working
Groups, except that decisions of such bodies shall be taken by a majority of the Representatives
present and voting but not in the case of a reconsideration of proposals or amendments in which the
majority required shall be that established by Rule 16.

Rule 27 (Languages)

(1) Documents of the Conference shall be prepared and circulated in the English, Arabic, French,
Russian and Spanish languages.

(2) The English, Arabic, French, Russian and Spanish languages shall be used in the deliberations
of the Conference, Commissions, Committees and Working Groups. Speeches made in any of the five
languages shall be interpreted into the other four languages, except where such interpretation is
dispensed with by unanimous consent.

3) Any Representative may make a speech in a language other than the official languages. In this
case he shall himself provide for interpretation into one of the working languages. Interpretation into
the other working languages by the interpreters of the Secretariat may be based on the interpretation
given in the first working language.

Rule 28 (Record of Proceedings)
1) Minutes of the meetings of the Conference shall be prepared by the Secretariat and approved
by the Conference.
2) Proceedings of Commissions, Committees and Working Groups shall be recorded in such form

as the body concerned may decide.
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Rule 29 (Amendment of the Rules of Procedure)

These Rules may be amended, or any portion of the Rules may be suspended, at any time by
a decision of the Conference taken by a majority vote of the Representatives present and voting.

Rule 30 (Representative of a State — Definition)

In these Rules, except Rule 1, the expression “Representative of a State” shall be deemed to
include any member of the delegation of a State.
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DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR
INTERNATIONAL CARRIAGE BY AIR

[As approved by the Special Group on the Modernization and Consolidation
of the “Warsaw System”, which met in Montreal from 14 to 18 April 1998]

THE STATES PARTIES TO THIS CONVENTION;

RECOGNIZING the significant contribution of the Convention for the Unification of Certain Rules Relating
to International Carriage by Air signed in Warsaw on 12 October 1929, hereinafter referred to as the “Warsaw
Convention”, and other related instruments to the harmonization of private international air law;

RECOGNIZING the need to modernize and consolidate the Warsaw Convention and related instruments;

RECOGNIZING the importance of ensuring protection of the interests of consumers in international carriage
by air and the need for equitable compensation based on the principle of restitution;

REAFFIRMING the desirability of an orderly development of international air transport operations and the
smooth flow of passengers, baggage and cargo;

CONVINCED that collective State action for further harmonization and codification of certain rules governing
international carriage by air through a new Convention is the most adequate means of achieving an equitable
balance of interests;

HAVE AGREED AS FOLLOWS:

Chaptef I
General Provisions

Article 1 - Scope of Application

1. This Convention applies to all international carriage of persons, baggage or cargo performed
by aircraft for reward. It applies equally to gratuitous carriage by aircraft performed by an air transport
undertaking.

2. For the purposes of this Convention, the expression international carriage means any carriage
in which, according to the agreement between the parties, the place of departure and the place of destination,
whether or not there be a break in the carriage or a transhipment, are situated either within the territories of two
States Parties, or within the territory of a singie State Party if there is an agreed stopping place within the
territory of another State, even if that State is not a State Party. Carriage between two points within the
territory of a single State Party without an agreed stopping place within the territory of another State is not
international carriage for the purposes of this Convention.

13
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3. Carriage to be performed by several successive carriers is deemed, for the purposes of this
Convention, to be one undivided carriage if it has been regarded by the parties as a single operation, whether
it had been agreed upon under the form of a single contract or of a series of contracts, and it does not lose its
international character merely because one contract or a series of contracts is to be performed entirely within
the territory of the same State.

4. This Convention applies also to carriage as set out in Chapter V, subject to the terms contained
therein.

Article 2 - Carriage Performed by State - Postal Items

1. This Convention applies to carriage performed by the State or by legally constituted public
bodies provided it falls within the conditions laid down in Article 1.

2. In the carriage of postal items the carrier shall be liable only to the relevant postal
administration in accordance with the rules applicable to the relationship between the carriers and the postal
administrations.

3. Except as provided in paragraph 2 of this Article, the provisions of this Convention shall not
apply to the carriage of postal items.

Chapter I1

Documentation and Duties of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Article 3 - Passengers and Baggage

1. In respect of carriage of passengers an individual or collective document of carriage shall be
delivered containing:

@ an indication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single State Party, one
or more agreed stopping places being within the territory of another State, an indication of at
least one such stopping place.

2. Any other means which preserves the information indicated in paragraph 1 may be substituted
for the delivery of the document referred to in that paragraph. If any such other means is used, the carrier shall
offer to deliver to the passenger a written statement of the information so preserved.

3. The carrier shall deliver to the passenger a baggage identification tag for each piece of checked
baggage.
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4. The passenger shall be given written notice to the effect that, if the passenger's journey
involves an ultimate destination or stop in a country other than the country of departure, this Convention may
be applicable and that the Convention governs and in some cases limits the liability of carriers for death or
injury, destruction or loss of, or damage to baggage, and delay.
5. Non-compliance with the provisions of the foregoing paragraphs shall not affect the existence
or the validity of the contract of carriage, which shall, nonetheless, be subject to the rules of this Convention
including those relating to limitation of liability.
Article 4 - Cargo
1. In respect of the carriage of cargo an air waybill shall be delivered.
2. Any other means which preserves a record of the carriage to be performed may be substituted
for the delivery of an air waybill. If such other means are used, the carrier shall, if so requested by the
consignor, deliver to the consignor a receipt for the cargo permitting identification of the consignment and
access to the information contained in the record preserved by such other means.
Article 5 - Contents of Air Waybill or Cargo Receipt
The air waybill or the cargo receipt shall include:
(a) an indication of the places of departure and destination;
(b) if the places of departure and destination are within the territory of a single State Party, one
or more agreed stopping places being within the territory of another State, an indication of at

least one such stopping place; and

(c) an indication of the nature and weight of the consignment.

Article 6 - Description of Air Waybill
1. The air waybill shall be made out by the consignor in three original parts.
2. The first part shall be marked “for the carrier”; it shall be signed by the consignor. The second
part shall be marked “for the consignee™; it shall be signed by the consignor and by the carrier. The third part
shall be signed by the carrier who shall hand it to the consignor after the cargo has been accepted.

3. The signature of the carrier and that of the consignor may be printed or stamped.

4. If, at the request of the consignor, the carrier makes out the air waybill, the carrier shall be
deemed, subject to proof to the contrary, to have done so on behalf of the consignor.

15
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Article 7 - Documentation of Multiple Packages
When there is more than one package:
(@) the carrier of cargo has the right to require the consignor to make out separate air waybills;

(b) the consignor has the right to require the carrier to deliver separate cargo receipts when the
other means referred to in paragraph 2 of Article 4 are used.

Article 8 - Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 7 shall not affect the existence or the
validity of the contract of carriage, which shall, none the less, be subject to the rules of this Convention
including those relating to limitation of liability.

Article 9 - Responsibility for Particulars of Documentation

1. The consignor is responsible for the correctness of the particulars and statements relating to
the cargo inserted by it or on its behalf in the air waybill or furnished by it or on its behalf to the carrier for
insertion in the cargo receipt or for insertion in the record preserved by the other means referred to in
paragraph 2 of Article 4. The foregoing shall also apply where the person acting on behalf of the consignor
is also the agent of the carrier.

2. The consignor shall indemnify the carrier against all damage suffered by it, or by any other
person to whom the carrier is liable, by reason of the irregularity, incorrectness or incompleteness of the
particulars and statements furnished by the consignor or on its behalf.

3. Subject to the provisions of paragraphs | and 2 of this Article, the carrier shall indemnify the
consignor against all damage suffered by it, or by any other person to whom the consignor is liable, by reason
of the irregularity, incorrectness or incompleteness of the particulars and statements inserted by the carrier or

on its behalf in the cargo receipt or in the record preserved by the other means referred to in paragraph 2 of
Article 4.

Article 10 - Evidentiary Value of Documentation

1. The air waybill or the cargo receipt is prima facie evidence of the conclusion of the contract,
of the acceptance of the cargo and of the conditions of carriage mentioned therein.

2 Any statements in the air waybill or the cargo receipt relating to the weight, dimensions and
packing of the cargo, as well as those relating to the number of packages, are prima facie evidence of the facts
stated; those relating to the nature, quantity, volume and condition of the cargo do not constitute evidence
against the carrier except so far as they both have been, and are stated in the air waybill to have been, checked
by it in the presence of the consignor, or relate to the apparent condition of the cargo.
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Article 11 - Right of Disposition of Cargo

1. Subject to its liability to carry out all its obligations under the contract of carriage, the
consignor has the right to dispose of the cargo by withdrawing it at the airport of departure or destination, or
by stopping it in the course of the journey on any landing, or by calling for it to be delivered at the place of
destination or in the course of the journey to a person other than the consignee originally designated, or by
requiring it to be returned to the airport of departure. The consignor must not exercise this right of disposition
in such a way as to prejudice the carrier or other consignors and must reimburse any expenses occasioned by
the exercise of this right.

2. If it is impossible to carry out the instructions of the consignor the carrier must so inform the
consignor forthwith.
3. If the carrier carries out the instructions of the consignor for the disposition of the cargo

without requiring the production of the part of the air waybill or the cargo receipt delivered to the latter, the
carrier will be liable, without prejudice to its right of recovery from the consignor, for any damage which may
be caused thereby to any person who is lawfully in possession of that part of the air waybill or the cargo
receipt.

4. The right conferred on the consignor ceases at the moment when that of the consignee begins
in accordance with Article 12. Nevertheless, if the consignee declines to accept the cargo, or cannot be
communicated with, the consignor resumes its right of disposition.

Article 12 - Delivery of the Cargo

1. Except when the consignor has exercised its right under Article 11, the consignee is entitled,
on arrival of the cargo at the place of destination, to require the carrier to deliver the cargo to it, on pavment
of the charges due and on complying with the conditions of carnage.

2. Unless it is otherwise agreed, it is the duty of the carrier to give notice to the consignee as soon
as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived at the expiration of
seven days after the date on which it ought to have arrived, the consignee or consignor is entitled to enforce
against the carrier the rights which flow from the contract of carriage.

Article 13 - Enforcement of the Rights of Consignor and Consignee
The consignor and the consignee can respectively enforce all the rights given to them by
Articles 11 and 12, each in its own name, whether it is acting in its own interest or in the interest of another,
provided that it carries out the obligations imposed by the contract of carriage.
Article 14 - Relations of Consignor and Consignee or Mutual Relations of Third Parties
1. Articles 11, 12 and 13 do not affcct either the relations of the consignor and the consignee with

each other or the mutual relations of third parties whose rights are derived either from the consignor or from
the consignee.
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2. The provisions of Articles 11, 12 and 13 can only be varied by express provision in the air
waybill or the cargo receipt.

Article 15 - Formalities of Customs, Police or Other Public Authorities

1. The consignor must furnish such information and such documents as are necessary to meet
the formalities of customs, police and any other public authorities before the cargo can be delivered to the
consignee. The consignor is liable to the carrier for any damage occasioned by the absence, insufficiency or
irregularity of any such information or documents, unless the damage is due to the fault of the carrier, its
servants or agents.

2. The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.

Chapter 111
Liability of the Carrier and Extent of Compensation for Damage

Article 16 - Death and Injury of Passengers - Damage to Baggage

1. The carrier is liable for damage sustained in case of death or bodily injury of a passenger upon
condition only that the accident which caused the death or injury took place on board the aircraft or in the
course of any of the operations of embarking or disembarking. However, the carrier is not liable to the extent
that the death or injury resulted from the state of health of the passenger.

2. The carrier is liable for damage sustained in case of destruction or loss of, or of damage to,
checked baggage upon condition only that the event which caused the destruction, loss or damage took place
on board the aircraft or in the course of any of the operations of embarking or disembarking or during any
period within which the baggage was in the charge of the carrier. However, the carrier is not liable if and to
the extent that the damage resulted from the inherent defect, quality or vice of the baggage. In the case of
unchecked baggage, including personal items, the carrier is liable if the damage resulted from its fault.

3. If the carrier admits the loss of the checked baggage, or if the checked baggage has not arrived
at the expiration of twenty-one days after the date on which it ought to have arrived, the passenger is entitled
to enforce against the carrier the rights which flow from the contract of carriage.

4. Unless otherwise specified, in this Convention the term “baggage” means both checked
baggage and unchecked baggage.

Article 17 - Damage to Cargo
1. The carrier is liable for damage sustained in the event of the destruction or loss of, or damage

to, cargo upon condition only that the event which caused the damage so sustained took place during the
carriage by air.
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2. However, the carrier is not liable if and to the extent it proves that the destruction, or loss of,
or damage to, the cargo resulted from one or more of the following:

@) inherent defect, quality or vice of that cargo;

(b) defective packing of that cargo performed by a person other than the carrier or its servants or

agents;
(©) an act of war or an armed conflict;
(d) an act of public authority carried out in connexion with the entry, exit or transit of the cargo.
3. The carriage by air within the meaning of paragraph 1 of this Article comprises the period

during which the cargo is in the charge of the carrier.

4, The period of the carriage by air does not extend to any carriage by land, by sea or by inland
waterway performed outside an airport. If, however, such carnage takes place in the performance of a contract
for carriage by air, for the purpose of loading, delivery or transhipment, any damage is presumed, subject to
proof to the contrary, to have been the result of an event which took place during the carriage by air. If a
carrier, without the consent of the consignor, substitutes carriage by another mode of transport for the whole
or part of a carriage intended by the agreement between the parties to be carriage by air, such carriage by
another mode of transport is deemed to be within the period of carmage by air.

Article 18 - Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers,
baggage, or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves that
it and its servants and agents took all measures that could reasonably be required to avoid the damage or that
it was impossible for it or them to take such measures.

Article 19 - Exoneration

If the carrier proves that the damage was caused or contributed to by the negligence or other
wrongful act or omission of the person claiming compensation, or the person from whom he or she derives his
or her rights, the carrier shall be wholly or partly exonerated from its liability to the claimant to the extent that
such negligence or wrongful act or omission caused or contributed to the damage. When by reason of death
or injury of a passenger compensation is claimed by a person other than the passenger, the carrier shall likewise
be wholly or partly exonerated from its liability to the extent that it proves that the damage was caused or
contributed to by the negligence or other wrongful act or omission of that passenger.

Article 20 - Compensation in Case of Death or Injury of Passengers

The carrier shall not be liable for damage arising under paragraph 1 of Article 16 which
exceeds for each passenger 100 000 SDR if the carrier proves that:

(a) the carrier and its servants and agents had taken all necessary measures to avoid the damage;
or

(b) it was impossible for the carrier or them to take such measures; or
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(c) such damage was solely due to the negligence or other wrongful act or omission of a third
party.

Article 21 A - Limits of Liability

1. In the case of damage caused by delay as specxﬁed in Article 18 in the carriage of persons the
liability of the carrier for each passenger is limited to [4 150]' Special Drawing Rights.

2. In the carriage of baggage the liability of the carrier in the case of destruction, loss, damage
or delay is limited to [1 000]' Special Drawing Rights for each passenger unless the passenger has made, at
the time when checked baggage was handed over to the carrier, a special declaration of interest in delivery at
destination and has paid a supplementary sum if the case so requires. In that case the carrier will be liable to
pay a sum not exceeding the declared sum, unless it proves that the sum is greater than the passenger’s actual
interest in delivery at destination.

3. In the carriage of cargo, the liability of the carrier in the case of destruction, loss, damage or
delay is limited to a sum of [17]* Special Drawing Rights per kilogramme, unless the consignor has made, at
the time when the package was handed over to the carrier, a special declaration of interest in delivery at
destination and has paid a supplementary sum if the case so requires. In that case the carrier will be liable to
pay a sum not exceeding the declared sum, unless it proves that the sum is greater than the consignor’s actual
interest in delivery at destination.

4, In the case of loss, damage or delay of part of the cargo, or of any ob_;ect contained therein,

the weight to be taken into consideration in determining the amount to which the carrier’s liability is limited
shall be only the total weight of the package or packages concerned. Nevertheless, when the loss, damage or
delay of a part of the cargo, or of an object contained therein, affects the value of other packages covered by
the same air waybill, or the same receipt or, if they were not issued, by the same record preserved by the other
means referred to in paragraph 2 of Article 4, the total weight of such package or packages shall also be taken
into consideration in determining the limit of liability.

5. The foregoing provisions of paragraphs 1, 2 and 3 of this Article shall not apply if it is proved
that the damage resulted from an act or omission of the carrier, its servants or agents, done with intent to cause
damage or recklessly and with knowledge that damage would probably result; provided that, in the case of such
act or omission of a servant or agent, it is also proved that such servant or agent was acting within the scope
of its employment.

6. The limits prescribed in Article 20 and in this Article shall not prevent the court from
awarding, in accordance with its own law, in addition, the whole or part of the court costs and of the other
expenses of the litigation incurred by the plaintiff, including interest. The foregoing provision shall not apply
if the amount of the damages awarded, excluding court costs and other expenses of the litigation, does not
exceed the sum which the carrier has offered in writing to the plaintiff within a period of six months from the
date of the occurrence causing the damage, or before the commencement of the action, if that is later.

! This figure is taken from Additional Protocol No. 3 and is used for illustrative purposes only.

? This figure is taken from Montreal Protocol No. 4 and is used for illustrative purposes only.
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Article 21 B - Conversion of Monetary Units

1. The sums mentioned in terms of Special Drawing Right in this Convention shall be deemed
to refer to the Special Drawing Right as defined by the International Monetary Fund. Conversion of the sums
into national currencies shall, in case of judicial proceedings, be made according to the value of such currencies
in terms of the Special Drawing Right at the date of the judgment. The value of a national currency, in terms
of the Special Drawing Right, of a State Party which is a Member of the International Monetary Fund, shall
be calculated in accordance with the method of valuation applied by the International Monetary Fund, in effect
at the date of the judgment, for its operations and transactions. The value of a national currency, in terms of
the Special Drawing Right, of a State Party which is not a Member of the International Monetary Fund, shall
be calculated in a manner determined by that State.

2. Nevertheless, those States which are not Members of the International Monetary Fund and
whose law does not permit the application of the provisions of paragraph 1 of this Article may, at the time of
ratification or accession or at any time thereafter, declare that the limit of liability of the carner prescribed in
Article 20 is fixed at a sum of [1 500 000)> monetary units per passenger in judicial proceedings in their
territories: [62 S00]* monetary units per passenger with respect to paragraph 1 of Article 21 A; [15 000]
monetary units per passenger with respect to paragraph 2 of Article 21 A; and [250]® monetary units per
kilogramme with respect to paragraph 3 of Article 21 A. This monetary unit corresponds to sixty-five and a
half milligrammes of gold of millesimal fineness nine hundred. These sums may be converted into the national
currency concerned in round figures. The conversion of these sums into national currency shall be made
according to the law of the State concerned.

3. The calculation mentioned in the last sentence of paragraph 1 of this Article and the conversion
method mentioned in paragraph 2 of this Article shall be made in such manner as to express in the national
currency of the State Party as far as possible the same real value for the amounts in Articles 20, 21 A, 21 B
and 21 C as would result from the application of the first three sentences of paragraph 1 of this Article. States
Parties shall communicate to the depositary the manner of calculation pursuant to paragraph 1 of this Article,
or the result of the conversion in paragraph 2 of this Article as the case may be, when depositing an tnstrument
of ratification, acceptance, approval of or accession to this Convention and whenever there is a change in either.

Article 21 C - Review of Limits

1. Without prejudice to the provisions of Article 21 D of this Convention and subject to
paragraph 2 below, the limits of liability prescribed in Article 20 and Articles 21 A and B shall be reviewed
by the Depositary at five-year intervals, the first such review to take place at the end of the fifth year following
the date of entry into force of this Convention, by reference to an inflation factor which corresponds to the
accumulated rate of inflation since the previous revision or in the first instance since the date of entry into force
of the Convention. The measure of the rate of inflation to be used in determining the inflation factor shall be
the weighted average of the annual rates of increase or decrease in the Consumer Price Indices of the States
whose currencies comprise the Special Drawing Right mentioned in paragraph 1 of Article 21 B.

* This figure is taken from Additional Protocol No. 3 and is used for illustrative purposes only.
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2. If the review referred to in the preceding paragraph concludes that the inflation factor has
exceeded 10 per cent, the Depositary shall notify States Parties of a revision of the limits of liability. Any such
revision shall become effective six months after its notification to the States Parties. If within three months
after its notification to the States Parties a majority of the States Parties register their disapproval, the revision
shall not become effective and the Depositary shall refer the matter to a meeting of the States Parties. The
Depositary shall immediately notify all States Parties of the coming into force of any revision.

3. Notwithstanding paragraph 1 of this Artlcle the procedure referred to in paragraph 2 of this
Article shall be applied at any time provided that one-third of the States Parties express a desire to that effect
and upon condition that the inflation factor referred to in paragraph 1 has exceeded 30 per cent since the
previous revision or since the date of entry into force of this Convention if there has been no previous revision.
Subsequent reviews using the procedure described in paragraph 1 of this Article will take place at five-year
intervals starting at the end of the fifth year following the date of the reviews under the present paragraph.

Article 21 D - Stipulation on Limits

A carrier may stipulate that the contract of carriage shall be subject to higher limits of liability
than those provided for in this Convention or to no limits of liability whatsoever.

Article 22 - Invalidity of Contractual Provisions

Any provision tending to relieve the carrier of liability or to fix a lower limit than that which
is laid down in this Convention shall be null and void, but the nullity of any such provision does not involve
the nullity of the whole contract, which shall remain subject to the provisions of this Convention.

Article 22 A - Freedom to Contract

Nothing contained in this Convention shall prevent the carrier from making advance payments
based on the immediate economic needs of families of victims or survivors of accidents, from refusing to enter
into any contract of carriage or from making regulations which do not conflict with the provisions of this
Convention.

Article 23 - Basis of Claims

In the carriage of passengers, baggage, and cargo, any action for damages, however founded,
whether under this Convention or in contract or in tort or otherwise, can only be brought subject to the
conditions and such limits of liability as are set out in this Convention without prejudice to the question as to
who are the persons who have the right to bring suit and what are their respective rights. In any such action,
punitive, exemplary or any other non-compensatory damages shall not be recoverable.
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Article 24 - Servants, Agents - Aggregation of Claims

1. If an action is brought against a servant or agent of the carrier arising out of damage to which
the Convention relates, such servant or agent, if he or she proves that he or she acted within the scope of his
or her employment, shall be entitled to avail himself or herself of the conditions and limits of liability which
the carrier itself is entitled to invoke under this Convention.

2. The aggregate of the amounts recoverable from the carrier, its servants and agents, in that
case, shall not exceed the said limits.

3. The provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved that the
damage resulted from an act or omission of the servant or agent done with intent to cause damage or recklessly
and with knowledge that damage would probably result.

Article 25 - Timely Notice of Complaints

1. Receipt by the person entitled to delivery of checked baggage or cargo without complaint is
prima facie evidence that the same has been delivered in good condition and in accordance with the document
of carriage or with the record preserved by the other means referred to in Article 3, paragraph 2, and Article 4,
paragraph 2.

2. In the case of damage, the person entitled to delivery must complain to the carrier forthwith
after the discoverv of the damage, and, at the latest, within seven days from the date of receipt in the case of
checked baggage and fourteen davs from the date of receipt in the case of cargo. In the case of delay the
complaint must be made at the latest within twenty-one days from the date on which the baggage or cargo have
been placed at his or her disposal.

3. Every complaint must be made in writing and given or despatched within the times aforesaid.
4 If no complaint is made within the times aforesaid, no action shall lie against the carrier, save
in the case of fraud on its part.
Article 26 - Death of Person Liable

In the case of the death of the person liable, an action for damages lies in accordance with the

terms of this Convention against those legally representing his or her estate.
Article 27 - Jurisdiction

1. An action for damages must be brought, at the option of the plaintiff, in the territory of one
of the States Parties, either before the Court of the domicile of the carrier or of its principal place of business,

or where it has a place of business through which the contract has been made or before the Court at the place
of destination.
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2. In respect of damage resulting from the death or injury of a passenger, the action may be
brought before one of the Courts mentioned in paragraph 1 of this Article or in the territory of a State Party:

(a) in which at the time of the accident the passenger has his or her principal and permanent
residence; and

(b) to or from which the carrier actually or contractually operates services for the carriage by air;
and
(c) in which that carrier conducts its business of carriage by air from premises leased or owned

by the carrier itself or by another carnier with which it has a commercial agreement.

3. Inthis Article, “commercial agreement” means an agreement, other than an agency agreement,
made between carriers and relating to the provision or marketing of their joint services for carriage by air.

[3 bis. At the time of ratification, adherence or accession, each State Party shall declare whether the
preceding paragraph 2 shall be applicable to it and its carriers. All declarations made under this paragraph
shall be binding on all other States Parties and the depositary shall notify all States Parties of such
declarations. ]

4. Questions of procedure shall be governed by the law of the Court seised of the case.

Article 28 - Arbitration

1. Subject to the provisions of this Article, the parties to the contract of carriage for cargo may
stipulate that any dispute relating to the liability of the carrier under this Convention shall be settled by
arbitration. Such agreement shall be in writing.

2. The arbitration proceedings shall, at the option of the claimant, take place within one of the
jurisdictions referred to in Article 27.

3. The arbitrator or arbitration tribunal shall apply the provisions of this Convention.
4. The provisions of paragraphs 2 and 3 of this Article shall be deemed to be part of every
arbitration clause or agreement, and any term of such clause or agreement which is inconsistent therewith shall
be null and void.

Article 29 - Limitation of Actions
1. The right to damages shall be extinguished if an action is not brought within a period of two
years, reckoned from the date of arrival at the destination, or from the date on which the aircraft ought to have

arrived, or from the date on which the carriage stopped.

2. The method of calculating that period shall be determined by the law of the Court seised of
the case.
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Article 30 - Successive Carriage

1. In the case of carriage to be performed by various successive carriers and falling within the
definition set out in paragraph 3 of Article 1, each carrier who accepts passengers, baggage or cargo is subject
to the rules set out in this Convention, and is deemed to be one of the parties to the contract of carriage in so
far as the contract deals with that part of the carriage which is performed under its supervision.

2. In the case of carriage of this nature, the passenger or any person entitled to compensation in
respect of him or her, can take action only against the carrier who performed the carriage during which the
accident or the delay occurred, save in the case where, by express agreement, the first carrier has assumed
liability for the whole journey.

3. As regards baggage or cargo, the passenger or consignor will have a right of action against
the first carrier, and the passenger or consignee who is entitled to delivery will have a right of action against
the last carrier, and further, each may take action against the carrier who performed the carriage during which
the destruction, loss, damage or delay took place. These carriers will be jointly and severally liable to the
passenger or to the consignor or consignee.

Article 31 - Right of Recourse against Third Parties

Nothing in this Convention shall prejudice the question whether a person liable for damage
in accordance with its provisions has a right of recourse against any other person.

Chapter IV
Combined Carriage
Article 32 - Combined Carriage
1. In the case of combined carriage performed partly by air and partly by any other mode of
carriage, the provisions of this Convention shall, subject to paragraph 4 of Article 17, apply only to the
carriage by air, provided that the carriage by air falls within the terms of Article 1.
2. Nothing in this Convention shall prevent the parties in the case of combined carriage from

inserting in the document of air carriage conditions relating to other modes of carnage. provided that the
provisions of this Convention are observed as regards the carriage by air.
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Chapter V

Carriage by Air Performed by a Person
other than the Contracting Carrier

Article 33 - Contracting Carrier - Actual Carrier

The provisions of this Chapter apply when a person (hereinafter referred to as “the contracting
carrier”) as a principal makes a contract of carriage governed by this Convention with a passenger or consignor
or with a person acting on behalf of the passenger or consignor, and another person (hereinafter referred to as
“the actual carrier”) performs, by virtue of authority from the contracting carrier, the whole or part of the
carriage, but is not with respect to such part a successive carrier within the meaning of this Convention. Such
authority shall be presumed in the absence of proof to the contrary.

Article 34 - Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which, according to the agreement
referred to in Article 33, is governed by this Convention, both the contracting carrier and the actual carrier
shall, except as otherwise provided in this Chapter, be subject to the rules of this Convention, the former for
the whole of the carriage contemplated in the agreement, the latter solely for the carriage which it performs.

Article 35 - Mutual Liability

1. The acts and omissions of the actual carrier and of its servants and agents acting within the
scope of their employment shall, in relation to the carriage performed by the actual carrier, be deemed to be
also those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of its servants and agents acting within
the scope of their employment shall, in relation to the carriage performed by the actual carrier, be deemed to
be also those of the actual carrier. Nevertheless, no such act or omission shall subject the actual carrier to
liability exceeding the amounts referred to in Articles 20, 21 A, 21 B and 21 C of this Convention.

Article 36 - Addressee of Complaints and Instructions

Any complaint to be made or instruction to be given under this Convention to the carrier shall
have the same effect whether addressed to the contracting carrier or to the actual carrier. Nevertheless,
instructions referred to in Article 11 of this Convention shall only be effective if addressed to the contracting
carrier.

Article 37 - Servants and Agents

In relation to the carriage performed by the actual carrier, any servant or agent of that carrier
or of the contracting carrier shall, if he or she proves that he or she acted within the scope of his or her
employment, be entitled to avail himself or herself of the conditions and limits of liability which are applicable
under this Convention to the carrier whose servant or agent he or she is, unless it is proved that he or she acted
in a manner that prevents the limits of liability from being invoked in accordance with this Convention.
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Article 38 - Aggregation of Damages

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
recoverable from that carrier and the contracting carrier, and from their servants and agents acting within their
scope of employment, shall not exceed the highest amount which could be awarded against either the
contracting carrier or the actual carrier under this Convention, but none of the persons mentioned shall be liable
for a sum in excess of the limit applicable to that person.

Article 39 - Addressee of Claims

In relation to the carriage performed by the actual carner, an action for damages may be
brought, at the option of the plaintiff, against that carrier or the contracting carrier, or against both together
or separately. If the action is brought against only one of those carriers, that carrier shall have the right to
require the other carrier to be joined in the proceedings, the procedure and effects being governed by the law
of the Court seised of the case.

Article 40 - Additional Jurisdiction

Any action for damages contemplated in Article 39 must be brought, at the option of the
plaintiff, either before a court in which an action may be brought against the contracting carrier, as provided
in Article 27 of this Convention, or before the court having jurisdiction at the place where the actual carrier
is ordinarily resident or has its principal place of business.

Article 41 - Invalidity of Contractual Provisions

1. Any contractual provision tending to relieve the contracting carrier or the actual carrier of
liability under this Chapter or to fix a lower limit than that which is applicable according to this Chapter shall
be null and void, but the nullity of any such provision does not involve the nullity of the whole agreement,
which shall remain subject to the provisions of this Chapter.

2. In respect of the carriage performed by the actual carrier, the preceding paragraph shall not
apply to contractual provisions governing loss or damage resulting from the inherent defect, quality or vice of
the cargo carried.

Article 42 - Mutual Relations of Contracting and Actual Carriers

Except as provided in Article 39, nothing in this Chapter shall affect the rights and obligations
of the carners between themselves, including any right of recourse or indemnification.
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Chapter V1
Final Provisions

Article 43 - Mandatory Application
Any clause contained in the contract of carriage and all special agreements entered into before

the damage occurred by which the parties purport to infringe the rules laid down by this Convention, whether
by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null and void.

Article 44 - repositioned and renumbered as Article 22 A

Article 45 - Insurance

States Parties shall require their carriers to maintain adequate insurance covering their liability
under this Convention. A carrier may be required by the State into which it operates to furnish evidence that
it maintains adequate insurance covering its liability under this Convention.

Article 46 - Carriage Performed in Extraordinary Circumstances

The provisions of Articles 3 to 7 inclusive relating to the documentation of carriage shall not
apply in the case of carriage performed in extraordinary circumstances outside the normal scope of a carrier's
business.

Article 47 - Definition of Days

The expression “days” when used in this Convention means calendar days not working days.

Article 48 - Reservations*

No reservation may be made to this Convention except that a State may at any time declare
by a notification addressed to the Depositary that this Convention shall not apply to the carriage of persons,
cargo and baggage for its military authorities on aircraft registered in that State, the whole capacity of which
has been reserved by or on behalf of such authorities.

[Final clauses to be inserted]

“This Article is without prejudice to any other reservation which the Diplomatic Conference might wish
to consider.
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Introduction

The attached Reference Text is provided as a working tool to facilitate the identification of the origin of the
various components of the Draft Convention, in particular the amendments to the existing instruments of the
“Warsaw System”.

Explanatory Note

For each paragraph, the references at the right margin indicate the source of each provision, abbreviated as
follows:

W - Warsaw Convention

H - The Hague Protocol

MP3 - Additional Protocol No. 3
MP4 - Montreal Protocol No. 4
GCP - Guatemala City Protocol
Guada. - Guadalajara Convention

along with paragraph and sub-paragraph numbers.

Text which has been deleted from a source instrument is indicated by a strike-out notation (e.g. Warsaw
€Convention), while any additions to the text of a source instrument are highlighted in grey (e.g. 1
. When the addition is substantial, that is comprising an entire sentence or paragraph, the words
New Text appear in the margin next to the highlighted text. By contrast, any new article or sub-paragraph
which has been drafied specifically for this Convention is indicated by the words New Text in the margin and
the text is not highlighted.

When the text is reproduced unchanged from an existing Warsaw System instrument, only the designation of
the source appears in the right margin. The term modified covers slight changes from the source and changes
of an editorial nature, whereas more complex changes and-changes made by amalgamating different sources
are indicated by the term redrafted.

The references to LC/30 and/or SGMW indicate that text has been drafted by, modified by or amended by
the 30th Session of the Legal Commuittee and/or the Special Group on the Modemization and Consolidation
of the “Warsaw System”. If no reference is made to either LC/30 or SGMW, the modification was made by
the [CAO Secretariat.

Further refinements by SGMW to modifications by LC/30 are indicated by the words refined by SGMW.

In the few instances where it was not possible to maintain the above methodology, the notes in the margin
provide additional information.
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DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR

INTERNATIONAL CARRIAGE BY AIR

THE STATES PARTIES TO THIS CONVENTION;

RECOGNIZING the significant contribution of the Convention for the
Unification of Certain Rules Relating to International Carriage by Air signed in
Warsaw on 12 October 1929, hereinafter referred to as the “Warsaw
Convention”, and other related instruments to the harmonization of private
international air law;

RECOGNIZING the need to modernize and consolidate the Warsaw
Convention and related instruments;

RECOGNIZING the importance of ensuring protection of the interests of
consumers in international carriage by air and the need for equitable
compensation based on the principle of restitution;

REAFFIRMING the desirability of an orderly development of international air
transport operations and the smooth flow of passengers, baggage and cargo;

CONVINCED that collective State action for further harmonization and
codification of certain rules governing international carriage by air through a
new Convention is the most adequate means of achieving an equitable balance
of interests;

HAVE AGREED AS FOLLOWS:

Chapter I
General Provisions
Article 1 — Scope of Application

1. This Convention applies to all mtematxonal carriage of

persons, tiggage |

applies equally to gratultous carriage i)y‘.alrcraﬁ performed by an air transport
undertaking.

New text — LC/30
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W.1(1) modified
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2. For the purposes of this Convention, the expression
international carriage means any carriage in which, according to the agreement
between the parties, the place of departure and the place of destination, whether
or not there be a break in the carriage or a transhipment, are situated either
within the territories of two High-€ontracting Parties, or within the
territory of a single High-Contracting State Party if there is an agreed stopping
place w1thm the temtory of another State, even if that State is not a High

iage between two points within the territory of a
Party without an agreed stopping place within the
territory of another State is not international carriage for the purposes of this
Convention.

3. Carriage to be performed by several successive air carriers is
deemed, for the purposes of this Convention, to be one undivided carriage if it
has been regarded by the parties as a single operation, whether it had been
agreed upon under the form of a single contract or of a series of contracts, and
it does not lose its international character merely because one contract or a
series of contracts is to be performed entirely within the territory of the same
State.

4. This Convention applies also to carriage as set out in
Chapter V, subject to the terms contained therein.

Article 2 — Carriage Performed by State - Postal Items

I. This Convention applies to carriage performed by the State or
by legally constituted public bodies provided it falls within the conditions laid
down in Article 1.

2. In the carriage of postal items the carrier shall be liable only to
the relevant postal administration in accordance with the rules applicable to the
relationship between the carriers and the postal administrations.

3. : Except as provided in paragraph 2 of this Article, the
provisions of this Convention shall not apply to the carriage of postal items.

Chapter 11

Documentation and Duties of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Article 3 — Passengers and Baggage

1. In respect of the carriage of passengers an individual or collective
document of carriage shall be delivered containing;

(a) an indication of the places of departure and destination;
(b) if the places of departure and destlnatlon are within the territory
of a single High-€ontracting State Party, one or more agreed

stopping places being within the territory of another State, an
indication of at least one such stopping place.
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4, The passenger shall be given written notice to the effect that, if

applicable and that the Conventlon governs and in ) most 8 cases limits the

liability of carriers for death or personat injury a:nd-nrrcspect—oﬂoss-of

or damage to baggage; an

5. Non-compliance with the provisions of the foregoing
paragraphs shall not affect the existence or the validity of the contract of
carriage, which shall, nonetheless, be subject to the rules of this Convention
including those relating to limitation of liability.

Article 4 - Cargo

1. In respect of the carriage of cargo an air waybill shall be
delivered.

2. Any other means which would-preserve |  a record of
the carriage to be performed may, with-the-consent-of theconsignor; be
substituted for the delivery of an air waybill. If such other means are used, the
carrier shall, if so requested by the consignor, deliver to the consignor a receipt
for the cargo permitting identification of the consignment and access to the
information contained in the record preserved by such other means.

The air wayblll and-the-recetpt-for-thecargo
t shall contain

(a) an indication of the places of departure and destination;

(b) if the places of departure and destination are within the

territory of a single High-Contracting State Party, one or more
agreed stopping places being within the territory of another

State, an indication of at least one such stopping place; and
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(c) an indication of the § weight of the consignment.

Article 6 - Description of Air Waybill

1. The air waybill shall be made out by the consignor in three
original parts.

2. The first part shall be marked “for the carrier”; it shall be
signed by the consignor. The second part shall be marked “for the consignee”;
shall be signed by the consignor and by th The third part shall be

signed by the carrier and-handed-by-him o the consignor after
the cargo has been accepted.

3. The signature of the carrier and that of the consignor may be
printed or stamped.
4. If, at the request of the consignor, the carrier makes out the air

waybill, he hall be deemed, subject to proof to the contrary, to have
done so on behalf of the consignor.

Article 7 - Documentation of Multiple Packages

When there is more than one package:

(@) the carrier of cargo has the right to require the consignor to
make out separate air waybills;

(b) the consignor has the right to require the carrier to deliver
separate ¢argo receipts when the other means referred to in
paragraph 2 of Article 4 are used.

Article 8 - Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 7 shall not
affect the existence or the validity of the contract of carriage, which shall, none
the less, be subject to the rules of this Convention including those relating to
limitation of liability.

Article 9 - Responsibility for Particulars of Documentation

1. The consignor is responsible for the correctness of the
particulars and statements relating to the cargo inserted by him it or on his
behalf in the air waybill or furnished by it or on its behalf to the carrier for

insertion in the recetpt-for-thecargo | or for insertion in the
preserved by the other means referred to in paragraph 2 of Article 4.

2. The consignor shall indemnify the carrier against all damage
suffered by it, or by any other person to whom the carrier is liable, by reason of
the irregularity, incorrectness or incompleteness of the particulars and
statements furnished by the consignor or on its behalf.
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3. Subject to the provisions of paragraphs 1 and 2 of this Article,
the carrier shall indemnify the consignor against all damage suffered by him it,
or by any other person to whom the consignor is liable, by reason of the

nts

t or in the record preserved by the other means referred to in paragraph 2
of Article 4.

Article 10 - Evidentiary Value of Documentation

L. The air waybill or the recetpt-for-thecargo

prima facie evidence of the conclusion of the contract, of the acceptance of the
cargo and of the conditions of carriage mentioned therein.

in the air waybill or the recerpt-for-the-cargo

eight, dimensions and packing of the
cargo as well as those relating to the number of pack ges, are prima facie
evidence of the facts stated; those relating to the s quantity, volume and
condition of the cargo do not constitute evidence against the carrier except so
far as they both have been, and are stated in the air waybill to have been,
checked by him it in the presence of the consignor, or relate to the apparent
condition of the cargo.

. Any statem
t relating to the

Article 11 - Right of Disposition of Cargo

bligations
under the contract of carriage, the consignor has the right to dispose of the
cargo by withdrawing it at the airport of departure or destination, or by
stopping it in the course of the journey on any landing, or by calling for it to be
delivered at the place of destination or in the course of the journey to a person
other than the consignee originally designated, or by requiring it to be returned
to the airport of departure. He must not exercise this right of
disposition in such a way as to prejudice the carrier or other consignors and he
must reimburse any expenses occasioned by the exercise of this right.

2. If it is impossible to carry out the orders
consignor the carrier must so inform him

3. If the carrier obeys-the-orders ¢

consignor for the disposition of the cargo without re
the part of th waybill or the recetpt-for-the-cargo cargc
the latter, he will be liable, without prejudice to -
recovery from the consignor, for any damage which may be caused thereby to
any person who is lawfully in possession of that part of the air waybill or the

4. The right conferred on the consignor ceases at the moment
when that of the con51gnee begins in accordance with Article 12. Nevertheless
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Article 12 - Delivery of the Cargo

1. Except when the consngnor has exercised hits #5 right under
destmatlon to require the carrier to deliver the cargo to l'nm on payment of
the charges due and on complying with the conditions of carnage

2. Unless it is otherwise agreed, it is the duty of the carrier to give
notice to the consignee as soon as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has
not arrived at the expiration of seven days after the date on which it ought to
have arrived, the consignee is entitled to enforce against the carrier
the rights which flow from the contract of carriage.

Article 13 - Enforcement of the Rights of Consignor and Consignee

The consignor and the consignee can respectively enforce all
the rights given to them by Articles 11 and 12, each in its own name, whether it
is acting in its own interest or in the interest of another, provided that it carries
out the obligations imposed by the contract of carriage.

Article 14 - Relations of Consignor and Consignee or
Mutual Relations of Third Parties

1. Articles 11, 12 and 13 do not affect either the relations of the
consignor and the consignee with each other or the mutual relations of third
parties whose rights are derived either from the consignor or from the
consignee.

2. The provisions of Articles 11, 12 and 13 can only be varied by
express provision in the air waybill or the recempt-for-the-cargo

Orctroror Police ¢

Article 15 - Formalities of C

The consignor must furnish such information and such

meet the formalities of customs, octroror police
 before the cargo can be delivered to the
con51gnee The consignor is liable to the carrier for any damage occasioned by
the absence, insufficiency or irregularity of any such information or documents,
unless the damage is due to the fault of the carrier, hts its servants or agents.

. —

2. The carrier is under no obligation to enquire into the
correctness or sufficiency of such information or documents.

Chapter 111
Liability of the Carrier and Extent of Compensation for Damage

Article 16 - Death and Injury of Passengers - Damage to Baggage
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e death or injury resulted

However, the carrier is not liable f
solely from the state of health of the passenger.

2. The carrier is liable for damage sustained in case of destruction
or loss of, or of damage to, baggage upon condition only that the event

which caused the destruction, loss or damage took place on board the aircraft or
in the course of any of the operations of embarklng or disembarking or during
any period within which the b

: charge of the carrier. However,

the carrier is not liable if

4, Unless otherwise specified, in this Convention the term

th checked baggage and objects—carried-by-thepassenger

Article 17 - Damage to Cargo

1. The carrier is liable for damage sustained in the event of the

carriage by air.

2. However, the carrier is not liable if he
proves that the destruction, ar loss of, or damage to, the cargo resulted solely
from one or more of the following:

(a) inherent defect, quality or vice of that cargo;

(b) defective packmg of that cargo performed by a person other

(c) an act of war or an armed conflict;

(d) an act of public authority carried out in connexion with the
entry, exit or transit of the cargo.

iage by air within the meaning of the-preceding
of this Article comprises the period during which the

baggag&or cargo is m the charge of the camer whcﬁ'xmmmrpon-or-on

el > >

whatsocver.
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4. The period of the ¢
carriage by land, by sea or by river #;performed outside an
airport. If, however, such carriage takes place in the performance of a contract
for carriage by air, for the purpose of loading, delivery or transhipment, any
damage is presumed subject to proof to the contrary, to have been the result of

not extend to any

Article 18 - Delay

The carrier is liable for damag

Article 19 - Exoneration

If the carrier proves that the damage was caused or contributed
to by the negligence or other wrongful act or omission of the person claiming

f to the extent that such negligence or wrongful act or omission
caused or contributed to the damage When by reason of the-death or injury of

extent that he it proves that the damage was caused or contnbuted to by the
negligence or other wrongful act or omission of that passenger.

Article 20 - Compensation in Case of Death or Injury of Passengers

(a) the carrier and its servants and agents had taken all necessary
measures to avoid the damage; or

(b) it was impossible for the carrier or them to take such measures;
or

Article 21 A - Limits of Liability
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In the case of .
in the carriage of persons the liability of the carrier for each
passenger is limited to [4 150]' Special Drawing Rights.

2. In the carriage of baggage the liability of the carrier in the case
of destruction, loss, damage or delay is limited to [1 000]' Special Drawing
Rights for each passenger unless the passenger or-constgnor has made, at the
time when the-package ¢ age was handed over to the carrier, a

special declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be liable
to pay a sum not exceeding the declared sum, unless it proves that the sum is
greater than the passenger’s or-consignor’s actual interest in delivery at
destination.

cargo, the liability of the carrier
¥ is limited to a sum of [17]° Special
Drawing Rights per kllogramme unless the consignor has made, at the time
when the package was handed over to the carrier, a special declaration of
interest in delivery at destination and has paid a supplementary sum if the case
so requires. In that case the_

it proves that the sum is greater than the
consignor’s actual interest in delivery at destination.

4, In the case of loss, damage or delay of part of the cargo, or of
any object contained therein, the weight to be taken into consideration in
determining the amount to which the carrier’s liability is limited shall be only
the total weight of the package or packages concerned. Nevertheless, when the
loss, damage or delay of a part of the cargo, or of an object contained therein

the total weight of such package
or packages shall also be taken into consideration in determining the limit of
liability. :

or agents, done with intent to cause damage or recklessly and with knowledge
that damage would probably result provided that, in the case of such act or
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6. The limits prescribed i { in this Article shall not
prevent the court from awarding, in accordance with its own law, in addition,
the whole or part of the court costs and of the other expenses of the litigation
ng nte! t. The foregoing provision shall not
apply if the amount of the damages awarded, excluding court costs and other
expenses of the litigation, does not exceed the sum which the carrier has offered
in writing to the plaintiff within a period of six months from the date of the
occurrence causing the damage, or before the commencement of the action, if
that is later.

Article 21 B - Conversion of Monetary Units

l. The sums mentioned in terms of the-Special Drawing Right in

nt shall be deemed to refer to the Special Drawing Right as
defined by the International Monetary Fund. Conversion of the sums into
national currencies shall, in case of judicial proceedings, be made according to
the value of such currencies in terms of the Special Drawing Right at the date
of the judgment. The value of a national currency, in terms of the Special
Drawing Right, of a High-Contracting State Party which is a Member of the
International Monetary Fund, shall be calculated in accordance with the method
of valuation applied by the International Monetary Fund, in effect at the date of
the judgment, for its operations and transactions. The value of a nationa
currency, in terms of the Special Drawing Right, of a HighrContracting |
Party which is not a Member of the International Monetary Fund, shall be

calculated in a manner determined by that High-ContractingParty

2. Nevertheless, those States which are not Members of the
International Monetary Fund and whose law does not permit the application of
the provisions of paragraph 1 of this Article 22 may, at the time of ratification
or accession or at any time thereafter, declare that the limit of liability of the
carrier prescribed in Article 20 is fixed at a sum of [1 500 000]°® monetary units
per passenger in judicial proceedings in their territories: [62 500]° monetary
units per passenger with respect to paragraph 1 of Article 21 A; [15 000]?
monetary units per passenger with respect to paragraph 2 of Article 21 A; and
[250]’ monetary units per kilogramme with respect to paragraph 3 of

Article 21 A. This monetary unit corresponds to sixty-five and a half
milligrammes of gold of millesimal fineness nine hundred. These sums may be
converted into the national currency concerned in round figures. The conversion
of these sums into national currency shall be made according to the law of the
State concerned.
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3. The calculation mentioned in the last sentence of paragraph 1
of this Article and the conversion method mentioned in paragraph 2 of this
Article shall be made in such manner as to express in the national currency of
the State Party as far as possible the same real value for the amounts in
Articles 20, 21 A, 21 B and 21 C as would result from the application of the
first three sentences of paragraph 1 of this Article. States Parties shall
communicate to the depositary the manner of calculation pursuant to

paragraph 1 of this Article, or the result of the conversion in paragraph 2 of this
Article as the case may be, when depositing an instrument of ratification,
acceptance, approval of or accession to this Convention and whenever there is a
change in cither.

Article 21 C - Review of Limits

L. Without prejudice to the provisions of Article 21 D of this
Convention and subject to paragraph 2 below, the limits of liability prescribed
in Article 20 and Articles 21 A and B shall be reviewed by the Depositary at
five-year intervals, the first such review to take place at the end of the fifth year
following the date of entry into force of this Convention, by reference to an
inflation factor which corresponds to the accumulated rate of inflation since the
previous revision or in the first instance since the date of entry into force of the
Convention. The measure of the rate of inflation to be used in determining the
inflation factor shall be the weighted average of the annual rates of increase or
decrease in the Consumer Price Indices of the States whose currencies comprise
the Special Drawing Right mentioned in paragraph 1 of Article 21 B.

2. If the review referred to in the preceding paragraph concludes
that the inflation factor has exceeded 10 per cent, the Depositary shall notify
States Parties of a revision of the limits of liability. Any such revision shall
become effective six months after its notification to the States Parties. If within
three months after its notification to the States Parties a majority of the States
Parties register their disapproval, the revision shall not become effective and the
Depositary shall refer the matter to a meeting of the States Parties. The
Depositary shall immediately notify all States Parties of the coming into force
of any revision.

3. Notwithstanding paragraph 1 of this Article, the procedure
referred to in paragraph 2 of this Article shall be applied at any time provided
that one-third of the States Parties express a desire to that effect and upon
condition that the inflation factor referred to in paragraph 1 has exceeded 30
per cent since the previous revision or since the date of entry into force of this
Convention if there has been no previous revision. Subsequent reviews using
the procedure described in paragraph 1 of this Article will take place at five-
year intervals starting at the end of the fifth year following the date of the
reviews under the present paragraph.}
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Article 21 D - Stipulation on Limits

Article 22 - Invalidity of Contractual Provisions

Any provision tending to relieve the carrier of liability or to fix
a lower limit than that which is laid down in this Convention shall be null and
void, but the nullity of any such provision does not involve the nullity of the
whole contract, which shall remain subject to the provisions of this Convention.

- Freedom to Contract

Nothing contained in this Convention shall prevent the carrier
from making advance payments based on the immediate economic needs of
families of victims or survivors of accidents, from refusing to enter into any
contract of carriage or from making regulations which do not conflict with the
provisions of this Convention.

Article 23 - Basis of Claims

In the carriage of passengers, baggage, and cargo, any action
for damages, however founded, whether under this Convention or in contract or
in tort or otherwise, can only be brought subject to the conditions and such
limits of liability as are set out in this Convention without prejudice to the
question as to who are the persons who have the right to bring suit and what are
thei o

Article 24 - Servants, Agents - Aggregation of Claims

I If an action is brought against a servant or agent of the carrier

arising out of damage to which the Convention relates, such servant or agent, if
he or she proves that he or she acted within the scope of his or her employment,
shall be entitled to avail himself If of the condi its of
liability which the carrier itself is entitled to invoke under thig Conventior

2. The aggregate of the amounts recoverable from the carrier, ;ts
servants and agents, in that case, shall not exceed the said limits.

3. The provisions of paragraphs 1 and 2 of this Article shall not
apply if it is proved that the damage resulted from an act or omission of the
servant or agent done with intent to cause damage or recklessly and with
knowledge that damage would probably result.
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Article 25 - Timely Notice of Complaints
n Recelpt by the person entltled to dellvery of h:ggagc—or—goods

2. In the case of damage, the person entitled to delivery must
complain to the carrier forthwith after the discovery of the damage, and, at the
latest, within seven days from the date of receipt in the case of
and fourteen days from the date of receipt in the case of cargo. In the case of
delay the complaint must be made at the latest within twenty days from the
date on which the baggage or cargo have been placed at his ¢ :

3. Every complaint must be made in writing upon-thrdocumcnt
of carriage-or-by-separate-notice-in-writmg-and ¢

times aforesaid.

4.

Article 26 - Death of Person Liable

In the case of the death of the person liable an action for

legally representing his or her estate.,

Article 27 -

Jurisdiction

business, or where if has a place of business through which the contract has
been made or before the Court at the place of destination.

2. In respect of damage resulting from the death or injury of a
passenger, the action may be brought before one of the Courts mentioned in
paragraph 1 of this Article or in the territory of a State Party:
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4 Questions of procedure shall be governed by the law of the
Court seised of the case.

Article 28 - Arbitration

1. Subject to the provisions of this Article, the parties to the

contract of carriage for cargo may stipulate that any dispute relating to the
liability of the carrier under this Convention shall be settled by arbitration.
Such agreement shall be in writing.

2. The arbitration proceedings shall, at the option of the claimant,
take place within one of the jurisdictions referred to in Article 27.

3. The arbitrator or arbitration tribunal shall apply the provisions
of this Convention.

4, The provisions of paragraphs 2 and 3 of this Article shall be
deemed to be part of every arbitration clause or agreement, and any term of
such clause or agreement which is inconsistent therewith shall be null and void.

Article 29 - Limitation of Actions

1. The right to damages shall be extinguished if an action is not
brought within a period of two years, reckoned from the date of arrival at the
destination, or from the date on which the aircraft ought to have arrived, or
from the date on which the carriage stopped.

2. The method of calculating the that period of Himitation shall be
determined by the law of the Court seised of the case.

Article 30 - Successive Carriage

1. In the case of carriage to be performed by various successive
carriers and falling within the definition set out in the-third paragr.

Artlcle 1, each carner who accepts passengers, }uggagvorgoods ba

contract deals with that part of the carriage which is performed under hts 1ts
supervision.
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take action only agamét the carrier who performed the carriage during which
the accident or the delay occurred, save in the case where, by express
agreement, the first carrier has assumed liability for the whole journey.

3. As regards uggageorgoods b the passenger

or consignor will have a right of action against the first carrier, and the
passenger or consignee who is entitled to delivery will have a right of action
against the last carrier, and further, each may take action against the carrier
who performed the carriage during which the destruction, loss, damage or delay
took place. These carriers will be jointly and severally liable to the passenger or

to the consignor or consignee.
Article 31 - Right of Recourse against Third Parties

Nothing in this Convention shall prejudice the question whether
a person liable for damage in accordance with its provisions has a right of
recourse against any other person.

Chapter 1V
Combined Carriage

Article 32 - Combined Carriage

l. In the case of combined carriage performed partly by air

that the camage by air falls within the terms of Article 1.

2. Nothing in this Convention shall prevent the parties in the case
of combined carriage from inserting in the document of air carriage conditions
relating to other modes of carriage, provided that the provisions of this
Convention are observed as regards the carriage by air.

Chapter V

Carriage by Air Performed by a Person
other than the Contracting Carrier

Article 33 - Contracting Carrier - Actual Carrier

The provisions of this Chapter apply when a person

(hereinafter ref

{ a.ct of ‘carriage governed by this Convention with a
passenger or consrgnor or with a person acting on behalf of the passenger or
consignor, and another person (hereinafter referred to as “the actual carrier”™)
performs, by virtue of authority from the contracting carrier, the whole or part
of the carriage, but is not with respect to such part a successive carrier within
the meaning of this Convention. Such authority shall be presumed in the
absence of proof to the contrary.

W.30.2.
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Article 34 - Respective Liability of Contracting and Actual Carriers

contemplated in the agreement, the latter solely for the carriage which he-tt
performs.

Article 35 - Mutual Liability

1. The acts and omissions of the actual carrier and of hts 1ts

servants and agents acting within the scope of their employment shall, in
relation to the carriage performed by the actual carrier, be deemed to be also
those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of its
servants and agents acting within the scope of their employment shall, in

relation to the carriage performed by the actual carrier, be deemed to be also
those of the actual carrier. Nevertheless, no such act or o

the actual carrier to liability exceedlng the

whether addressed t
Nevertheless, orders

the contractitig carrier.
Article 37 - Servants and Agents

In relation to the carriage performed by the actual carri
servant or agent hat carrier or of the contracting carrier shall, if he f
proves that he of she acted within the scope of his ¢ r,employment be
entitled to avail hlmself {
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Article 38 - Aggregation of Damages

In relation to the carriage performed by the actual carrier, the
aggregate of the amounts recoverable from that carrier and the contractin,
camer and from their servants and agents acting within the-scope-oftus ti

f employment, shall not exceed the highest amount which could be
awarded agamst either the contracting camer or the actual carrier under thls

excess of the limit applicable to him
Article 39 - Addressee of Claims

In relation to the carriage performed by the actual carrier, an
action for damages may be brought, at the option of the plaintiff, against that
carrier or the contracting carrier, or against both together or separately. If the
action is brought against only one of those carriers, that carrier shall have the
right to require the other carrier to be joined in the proceedings, the procedure
and effects being governed by the law of the Court seised of the case.

Article 40 - Additional Jurisdiction

_ Any action for damages contemplated in Artlcle Vof-thts
court in whlch an action may be brought against the contractmg carrier, as
provided in Article28-of the-Warsaw 5 Convention, or before the
court having jurisdiction at the place where the actual carrier is ordinarily
resident or has hts its principal place of business.

Article 41 - Invalidity of Contractual Provisions

1. Any contractual provision tending to relieve the contracting
carrier or the actual carrier of liability under this €onventton
lower limit than that which is applicable according to this Eonvention
shall be null and void, but the nullity of any such provision does not involve the
ment, which shall remain subject to the provisions of

2. In respect of the carriage performed by the actual carrier, the
preceding paragraph shall not apply to contractual provisions governing loss or
damage resulting from the inherent defect, quality or vice of the cargo carried.

Article 42 - Mutual Relations of Contracting and Actual Carriers

ccept as provided in Article VH
Chapter shall affect the rights and obligations of the two carriers
between themselves, ;
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Chapter VI
Final Provisions

Article 43 - Mandatory Application

Any clause contained in the contract o and all special
agreements entered into before the damage occurred by w xch the parties
purport to infringe the rules laid down by this Convention, whether by deciding
the law to be applied, or by altering the rules as to jurisdiction, shall be null and

void. Nevertheless-for-thecarrage-of goods-arbitratton—clauses-are-attowed;
subject-to-this-Convention;if the-arbitration-is-to-take-place-withinone-of the
 risdicti ; o thef b ofArticlo28-

Article 44 — repositioned and renumbered as Article 22 A
Article 45 - Insurance

States Parties shall require their carriers to maintain adequate
insurance covering their liability under this Convention. A carrier may be
required by the State into which it operates to furnish evidence that it maintains
adequate insurance covering its liability under this Convention.

Article 46 - Carriage Performed in Extraordinary Circumstances

The provisions of Articles 3 to 8 7 inclusive relating to

of carriage shall not apply in the case of carriage
performed in extraordinary circumstances outside the normal scope of an-air a
carrier's business.

Article 47 - Definition of Days

_The expression “days” when used in this Convention means
t days not working days.

fArticle 48 - Reservations®

1 shall not apply to the carriage of
persons, cargo and baggage for its mili ry authorities on aircraft registered in
that State, the whole capacity of which has been reserved by or on behalf of
such authorities.}

[Final clauses to be inserted]
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26/3/99

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)
FINAL CLAUSES

(Presented by the Secretariat)

The Report of the Special Group on the Modemization and Consolidation of the
“Warsaw System” (SGMW/1) had set out in its Appendix 6 a proposed text for Final Clauses, which was
based on a proposal from the United Kingdom contained in SGMW-WP/23.

Subsequently, as a result of consultations with the United Kingdom and other delegations,
the Secretariat has developed a number of modifications, most of which are editorial, to the text of the proposed
Final Clauses. The revised text follows and a reference text indicating the modifications appears in the
Attachment.

Chapter VII
Final Clauses
Article 49 - Ratification

1. This Convention shall be open for signature in Montreal on 28 May 1999 by States
participating in the International Conference on Air Law held at Montreal from 10 to 28 May 1999.
After 28 May 1999, the Convention shall be open to all States for signature at the Headquarters of the
International Civil Aviation Organization in Montreal until it enters into force in accordance with paragraph 3
of this Article. Any State which does not sign this Convention may accept, approve of or accede to it at any
time.

2. This Convention shall be subject to ratification, acceptance, approval or accession by States.
Instruments of ratification, acceptance, approval or accession shall be deposited with the Secretary General
of the International Civil Aviation Organization, who is hereby designated the Depositary.

3. This Convention shall enter into force on the sixtieth day following the date of deposit of the
fifteenth instrument of ratification, acceptance, approval or accession with the Depositary.

4. For other States, this Convention shall enter into force sixty days following the date of deposit
of the instrument of ratification, acceptance, approval or accession. The Depositary shall accept the deposit
of such an instrument from any State referred to in paragraph 4 of Article 51 only if he is satisfied that that
State has given the requisite notices of denunciation referred to in that paragraph, or is giving such notices at
the time of deposit.

(7 pages)
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5. The Depositary shall promptly notify all signatories and States Parties of:
(a) each signature of this Convention and date thereof;
(b) each deposit of an instrument of ratification, acceptance, approval or accession and date
thereof;
(c) the date of entry into force of this Convenﬁon;
(d) the date of the coming into force of any revision of the limits of liability established under this
Convention;
(e) any denunciation under Article 50;
® the date of deposit of the fiftieth instrument of ratification, acceptance, approval or accession,
(2) the date he gives the notices of denunciation referred to in paragraph 3 of Article 51.

1.

2

Article 50 - Denunciation
Any State Party may denounce this Convention by written notification to the Depositary.

Denunciation shall take effect one hundred and eighty days following the date on which

notification is received by the Depositary.

)

Article 51 - Relationship with other Warsaw Convention Instruments
This Convention shall prevail over any rules which apply to international carriage by air:
between States Parties to this Convention by virtue of those States commonly being Party to

(a) the Convention for the Unification of Certain Rules Relating to International Carriage
by Air Signed at Warsaw on 12 October 1929 (hereinafter called the Warsaw
Convention);

(b) the Protocol to Amend the Convention for the Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw on 12 October 1929, Signed at
The Hague on 28 September 1955 (hereinafter called The Hague Protocol);

(c) the Convention, Supplementary to the Warsaw Convention, for the Unification of
Certain Rules Relating to International Carriage by Air Performed by a Person Other
than the Contracting Carrier Signed at Guadalajara on 18 September 1961 (hereinafter
called the Guadalajara Convention);
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(d) the Protocol to Amend the Convention for the Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by
the Protocol Done at The Hague on 28 September 1955 Signed at Guatemala City on
8 March 1971 (hereinafter called the Guatemala City Protocol);

(e) Additional Protocols Nos. 1 to 3 and Montreal Protocol No. 4 to amend the
Warsaw Convention as amended by The Hague Protocol or the Warsaw Convention as
amended by both The Hague Protocol and the Guatemala City Protocol done at Montreal
on 25 September 1975 (hereinafier called the Montreal Protocols); or

) within the territory of any single State Party to this Convention by virtue of that State being
Party to one or more of the instruments referred to in sub-paragraphs (a) to (¢) above.

2. Not less than sixty days after the deposit of the fiftieth instrument of ratification, acceptance,
approval or accession, each of the States Parties shall give the requisite notice to denounce the
Warsaw Convention, The Hague Protocol, the Guadalajara Convention, the Guatemala City Protocol and the
Montreal Protocols insofar as it is a party to one or more of those instruments.

3. The Depositary is hereby deemed to be authorized to act on behalf of the States Parties
referred to in paragraph 2 of this Article to serve the notices of denunciation there referred to.

4, Any State wishing to become a Party to this Convention after the date of service of the notices
of denunciation referred to in paragraph 2 or 3 of this Article shall, at the time of depositing its instrument of
ratification, acceptance or approval of, or accession to, this Convention, give the requisite notice to denounce
the Warsaw Convention, The Hague Protocol, the Guadalajara Convention, the Guatemala City Protocol and
the Montreal Protocols insofar as it is a party to one or more of those instruments, or shall demonstrate to the
Depositary that it has done so.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorized,
have signed this Convention. .

DONE at Montreal on the 28th day of May of the year one thousand nine hundred and
ninety-nine in the English, Arabic, Chinese, French, Russian and Spanish languages, all texts being equally
authentic. This Convention shall remain deposited in the archives of the International Civil Aviation
Organization, and certified copies thereof shall be transmitted by the Depositary to all States Parties to this
Convention, as well as to all States Parties to the Warsaw Convention, The Hague Protocol, the Guadalajara
Convention, the Guatemala City Protocol, and the Montreal Protocols.

[SIGNATURES]
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Chapter VII
Final Clauses

Article 49 - Ratification

ention shall be open for signature in Montreal on xxxx—(insert—end—date—of
by States pamcnpatmg in the Intematlonal Diptomatic Conference on Air €arrter

held at Montreal from xxxx-(insert

the Convention shall be open to all States for signature at the Headquarters of
the International Civil Aviation Organization in Montreal until it enters into force in accordance with
paragraph 3 of this Article. Any State which does not sign this Convention may accept, approve of or accede
to it at any time.

2. This Convention shall be subject to ratification, acceptance, approval or accession by States.
Instruments of ratification, acceptance, approval or accession shall be deposited with the Secretary General
of the International Civil Aviation Organization, who is hereby designated the Depositary.

3. This Convention shall enter into force on the sixtieth day following the date of deposit of the
fifteenth instrument of ratification, acceptance, approval or accession with the Depositary.

4. For other States, this Convention shall enter into force sixty days follc
of the instrument of ratification, acceptance, approval or accession; provided-that the ’
accept the deposit of such an instrument from any State referred to in paragraph 4 of Article 51 untess
T he is satisfied that that State has given the requisite notices of denunciation referred to in that paragrap

ing the date of deposit

5. The Depositary shall promptly notify all signatories and States Parties of:

(a) each signature of this Convention and date thereof;

(b) each deposit of an instrument of ratification, acceptance, approval or accession and date
thereof;

(c) the date of entry into force of this Convention;

(d) the date of the coming into force of any revision of the limits of liability established under this
Convention;

(e) any denunciation under Article 50;

® the date of deposit of the fortieth
accession,

k instrument of ratification, acceptance, approval or
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(hg) the date he gives the notices of denunciation referred to in paragraph 3 of Article 51.

Article 50 - Denunciation
L. Any State Party may denounce this Convention by written notification to the Depositary.
2. Denunciation shall take effect one hundred and eighty days following the date on which
notification is received by the Depositary.
Article 51 - Relationship with other Warsaw Convention Instruments

1. is Convention shall prevail over any rules which apply to international carriage by alr

J Li1] JITV VLI Ul WILHIIT . JI'Y Ul AllIy L] dlIly LU 1) \J11V U

by Air stgned Signed at Warsaw on 12 October 1929 (hereinafter called the Warsaw
Convention);

{b) the Protocol to Amend the Convention for the Unification of Certain Rules Re
International Carriage by Air Signed at Warsaw on 12 October 1929 signed Signed
The Hague on 28 September 1955 (hereinafter called The Hague Protocol),

(c) the Convention, Supplementary to the Warsaw Convention, for the Unification of
Certain Rules Relating to International Carriage by Air Performed by a Person Other
than the Contracting Carrier stgned 1 at Guadalajara on 18 September 1961
(hereinafter called the Guadalajara Convention);

(d) the Protocol to Amend the Convention for the Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by
the Protocol Done at The Hague on 28 September 1955 signed d at Guatemala
City on 8 March 1971 (hereinafter called the Guatemala City Protocol);
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acceptance approval or accessron or-mchgreatcrmnnberof&ates—l‘aﬁemmessaryﬁmsmfhaﬁhc
StatesPartiesrepresent-at-feast-{40%}-of the-totat-internationat-scheduled-atr-traffic-of the-arhnes-of the
Member-States-of-the-Internationat-Civit-Aviation-Organization-in-the-year1+998; each of the States Parties
shall give the requisite notice to denounce the Warsaw Convention, The Hague Protocol, the Guadalajara
Convention, the Guatemala City Protocol and-each-of the Montreal Addittonat Protocols insofar as it is a Party
to one or more of those instruments.

3. The Depositary is hereby deemed to be authorized to act on behalf of the States Parties
referred to in paragraph 2 of this Article to serve the notices of denunciation there referred to.

4, Any State wishing to become a Party to this Convention after the date of service of the notices

of denunciation referred to in paragraph 20r3 of this Artlcle shall; ﬁrst—gwrt-heﬁqmsrteﬂchce-toﬂenmmce

o&hmmnsﬁumemsmn&sha}Hmmsﬁafeﬁ*ﬂm-quﬁtmyfhahthasdmmwheﬁ atthe meof depositing
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IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorized,
have signed this Convention.

DONE at Montreal on the xx of the year one thousand nine hundred

28th day of xxxx
: in the English, Arabic, Chi

, French, Russian and Spanish languages, all texts being
equally authentic. This Convention shall remain deposited in the archives of the International Civil Aviati

and xxxx

and certified copies thereof shall be transmitted by the Depositary to all States Parties to
the Warsaw Convention, The Hague Protocol, the Guadalajara

the Montreal Additionat Protocols; andvontreat ProtocotNo—+4.

Organization

2

“Conventlon, the Guatemala City Protocol,

[SIGNATURES}
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

BACKGROUND INFORMATION ON THE
SPECIAL DRAWING RIGHT (SDR)

(Presented by the Secretariat)

1. INTRODUCTION

1.1 The Special Group on the Modernization and Consolidation of the Warsaw System (SGMW/1
Report, paragraph 3:9 refers), requested the Secretariat to provide background information on the Special
Drawing Right (SDR), including the effects of inflation on the SDR since 1975.

1.2 This working paper is presented in response to this request.
2. SPECIAL DRAWING RIGHTS
21 The Special Drawing Right (SDR) is an international reserve asset created by the International

Monetary Fund (IMF) in 1969 to supplement members’ existing reserve assets (official holdings of gold,
foreign exchange, and reserve positions in the IMF).

22 The SDR serves as the IMF’s unit of account and is used for IMF transactions and operations.
It also serves as a basis for the unit of account for a number of other international organizations and as a
denominator for private financial instruments (private SDR). In addition, as of 31 August 1998, the currencies
of four member countries were pegged to the SDR.

3. THE VALUE OF THE SDR

3.1 The value of the SDR is determined on the basis of a basket of currencies. Since
1 January 1981, the SDR basket includes the currencies of the five member countries of the IMF with the
largest exports of goods and services during the five-year period preceding the revision (currently the United
States, Germany, Japan, France and the United Kingdom). The weight of each currency in the valuation basket
reflects its relative importance in international trade and reserves, as measured by the value of exports of goods
and services of the country issuing the currency and the balance of the currency held as reserve by members
of the Fund.

(5 pages)
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SDR Valuation Basket:
Percentage Weight at Inception
Currency 1981- | 1986- 1991- | 1996-
1985 1990 1995 2000
U.S. Dollar 42 42 40 39
Deutsche mark 19 19 2] 21
Japanese yen 13 15 17 18
French franc 13 12 11 11
Pound sterling 13 12 1 11
3.2 The value of the SDR in U.S. dollar terms is calculated daily as the sum of the values in

U.S. dollars, based on the exchange rates quoted at noon in the London market, of specified amounts of these
five currencies. As from | January 1999, the euro replaced the Deutsche mark and the French franc with a
weight equal to the sum of the weights for these two currencies. As a consequence, the SDR valuation basket
weights are 39 percent for the U.S. dollar, 32 percent for the euro (in replacement for the 21 percent for the
Deutsche mark and 11 percent for the French franc), 18 percent for the Japanese yen, and 11 percent for the
Pound sterling. Therefore as from that date, the value of the SDR is the sum of the values of the following
amounts of each currency: U.S. dollar, 0.582; euro (German mark), 0.2280; Japanese yen, 27.2; euro (Franch
franc), 0.1239; Pound sterling, 0.105.

SDR Valuation on 12 March 1999 *

Currency Currency Exchange U.S. Dollar

Amount | Rate ** Equivalent
Euro (Germany) 0.2280 1.09360 0.249341
Euro (France) 0.1239 1.09360 0.135497
Japanese yen 27.2000| 119.45000 0.227710
Pound sterling 0.1050 1.63240 0.171402
U.S. dollar 0.5821 1.00000 0.582100

SDR1 = US$ 1.36605
U.S. $1.00 = SDR 0.732038

*  Figures are based on information provided by the IMF

**  Exchange rates in terms of currency units per U.S. dollar, except for the euro and the Pound

sterling, which are expressed as U.S. dollars per currency unit.
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33 The value of the SDR tends to be more stable than that of any single currency in the basket;
movements in the exchange rate of any onc component currency will tend to be partly or fully offset by
movements in the exchange rates of the other currencics.

4. CONVERSION INTO NATIONAL CURRENCIES

4.1 The value for the SDR in terms of other currencies is derived from the market exchange rates
of these currencies for the U.S. dollar and the U S. dollar rate for the SDR. Set out in the Attachment is a table
of currency values in terms of the Special Drawing Right (on 12 March 1999).

5. EFFECTS OF INFLATION ON THE SDR

5.1 Pursuant to the request mentioned in paragraph 1.1 above, the Secretariat has carried out a
calculation on the loss of purchasing power of the SDR since 1975 based on the change in the weighted average
of the Consumer Price Index (CPI) of the five countries included in the currency basket.' On this basis, at the
end of 1997 the value of the SDR was approximately one third of the value it had in 1975 (i.e. 1 SDR at 1998
value is worth about 0.36 SDR at 1975 valuc). In other words, in order to obtain in 1998 the equivalent
of 1 SDR at its 1975 value, it would be necessary to increase the limit by a factor of 2.78.

52 It should be recalled that the limits of liability mentioned in Article 21 A, paragraph 2
(for baggage) and Article 21 A, paragraph 3 (for cargo), of the draft Convention are presently set for
illustrative purposes at the same levels as contained in Additional Protocol No. 3 and Montreal Protocol No. 4
respectively. Given that these Protocols did not raise the limits of liability established by the Warsaw
Convention, but rather modified the method by which these limits are to be calculated, it can be observed that
the liability limits for baggage and cargo have virtually remained unchanged in numerical terms since 1975,
but have lost almost two-thirds of their value.

53 In light of the findings referred to in the two preceding paragraphs, the Conference may wish
to review the limits of liability for baggage and cargo.

6. ACTION BY THE CONFERENCE

6.1 The Conference is invited to note this paper and to consider the matter set out in paragraph 5
above, in particular as regards limits of liability for baggage and cargo.

! Please note that before 1981 the SDR was calculated by using a basket of 16 currencies;
however for ease of calculation, the weighted CPI for 1975 -1980 is based on the present currency basket
in the proportions used from {981 - 1985,
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CONVERSION OF THE SDR INTO NATIONAL CURRENCIES*

Currency Units per
SDR

SDR per Currency
unit

12 March 1999

12 March 1999

Euro EUR 1.249590000 0.800264000
Japanese yen Y 163.4070000 0.006119700
Pounds sterling LST 0.836835000 1.194980000
U. S. dollars US$ 1.366050000 0.732038000
Argentine pesos ARG 1.361250000 0.734621000
Australian dollars $A 2.151600000 0.464771000
Bahrain dinars BD 0.513635000 1.946910000
Bangladesh taka TK 66.25340000 0.015093600
Brazilian reals R$ 2.564900000 0.389880000
Canadian dollars CAN 2.081590000 0.480403000
Colombian pesos COL 2120.490000 0.000471589
Danish kroner DKR 9.286130000 0.107687000
Greek drachmas DR 401.9740000 0.002487730
Icelandic kronur ISK 98.16440000 0.010187000
Indian rupees RS 57.96150000 0.017252800
Indonesian rupiah RP 0.000000 0.000000
Iranian rials IRL 2390.230000 0.000418370
Iraqi dinars ID 0.424647000 2.354900000
Korean won w 1680.650000 0.000595008
Kuwaitt dinars KD 0.414585000 2.412060000
Libyan dinars LD 0.634115000 1.577000000
Malaysian ringgit RIN 5.190990000 0.192642000

* Figures are based on information provided by the IMF
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Maltese liri LMT ©0.000000 0.000000
Nepalese rupees NRS 92.44740000 0.010817000
New Zealand dollars $NZ 2.558150 0.390908000
Norwegian kroner NKR 10.65710000 0.093834200
Omani rials RO 0.525246 1.903870000
Pakistan rupees PRS 62.9954 0.015874200
Qatar riyals QR 4.97242 0.201109000
Saudi Arabian riyals SRL 5.11586 0.195471000
Singapore dollars S$ 2.373510 0.421317000
South African rand R 8.440140 0.118482000
Sri Lanka rupees SLR 94.284800 0.010606200
Swedish kronor SKR 11.071800 0.090319300
Swiss francs SWF 2.000440 0.499889000
Thai baht TB 51.162300 0.019545700
Trinidad & Tobago dollars TT$ 8.585210 0.116479000
U.AE. dirhams UAE 5.016820 0.199330000
Venezuelan bolivares BS 788.55700 0.001268140
* Figures are based on information provided by the IMF

- END -
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NUCLEAR DAMAGE
(Presented by the Secretariat)

1. INTRODUCTION

1.1 During the 30th Session of the ICAO Legal Committee, the ICAO Secretariat was requested

to provide an information paper on the subject of “nuclear damage” for the Diplomatic Conference, in order
to clarify the relationship between the Draft Convention for the Unification of Certain Rules for International
Carriage by Air and existing treaty instruments governing civil liability for nuclear damage (Report of the
30th Session of the Legal Committee, Doc 9693-LC/190, paragraph 4:238 refers). This request was made
in connection with a working paper submitted by the Kingdom of the Netherlands (LC/30-WP/4-7 refers).

1.2 The present paper is presented in response to the above-mentioned request.
2. LIABILITY REGIME REGARDING CIVIL LIABILITY FOR NUCLEAR DAMAGE
2.1 The international legal framework regarding civil liability for nuclear damage is embodied

primarily in two instruments, namely, the Vienna Convention on Civil Liability for Nuclear Damage, done
in Vienna on 21 May 1963 (the “Vienna Convention”) and the Convention on Third Party Liability in
the Field of Nuclear Energy, done in Paris on 29 July 1960 (the “Paris Convention”), linked by the
Joint Protocol Relating to the Application of the Vienna Convention and the Paris Convention, done in
Vienna on 21 September 1988 (the “Joint Protocol”). The Vienna Convention, which entered into force on
12 November 1977, is global in nature and presently has 31 States Parties. The Paris Convention, concluded
within the framework of the OECD, is regional in character and has 14 European States as Parties; it entered
into force on 1 April 1968. The Joint Protocol entered into force on 27 April 1992 and has 20 States Parties.
It establishes a link between the above-mentioned conventions combining them into one expanded liability
regime. Parties to the Joint Protocol are treated as though they are Parties to both conventions and a choice of
law rule is provided to determine which of the two conventions should apply, to the exclusion of the other, in
respect of the same incident.

22 Notwithstanding the following observations regarding the potential overlap of legal
instruments, it should be mentioned that the majority of radioactive material shipments by air involve
substances which are being used for medical or industrial purposes. These substances, however, are not
considered to be “nuclear material” or “radioactive products or waste” for the purposes of the above-mentioned
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conventions since these terms cover only materials or products or waste arising from the process of
producing or utilizing nuclear fuel, and are thus part of the nuclear fuel cycle (Vienna Convention, Article I,
paragraphs (g) and (h); Paris Convention Article 1, paragraphs (iii) and (iv) refer). Therefore damage caused
by substances which are being used for medical or industrial purposes do not fall within the ambit of the
“nuclear conventions”.

3. POTENTIAL OVERLAP OF INTERNATIONAL LEGAL INSTRUMENTS

3.1 The principle established pursuant to the above-mentioned Conventions provides that the
operator of a nuclear installation in a Contracting State from, or in certain cases to, which the nuclear (fuel)
material was being carried (including the carriage by air), shall be strictly and solely hable for nuclear damage
caused by a nuclear incident occurring in the course of the carriage (Vienna Convention, Article 11 and
Paris Convention, Article 4 refer). Further, both Conventions stipulate that, if so provided by the national
legislation of a Contracting Party, a carrier of nuclear material may be considered under certain circumstances
as an operator of a nuclear installation in that State (Vienna Convention, Article 11 (2) and Paris Convention,
Article 4 (d) refer). Based on information which has been received by the Secretariat, certain States may have
passed such legislation.

3.2 The term “nuclear damage”, inter alia, comprises:

“Loss of life, any personal injury or any loss of, or damage to, property
which arises out of or results from the radioactive properties or a
combination of radioactive properties with toxic, explosive or other
hazardous propertics of nuclear fuel or radioactive products or waste in, or
of nuclear material coming from, originating in, or sent to, a nuclear
installation” (Vienna Convention, Article I (k) refers).

33 “Nuclear incident” is defined as any occurrence or series of occurrences having the same origin
which causes nuclear damage (Vienna Convention, Article I (1) refers).

34 In case of a crash or an emergency landing of an aircraft engaged in “international
transportation” and carrying nuclear material, it is conceivable that, upon impact, a surviving passenger may
suffer “nuclear damage” (i.e. injurious radiation), in case radioactivity has been emitted. It is similarly
conceivable that radioactivity is emitted due to the improper or defective packaging of the said nuclear material
and the passenger is exposed to injurious radiation during the carriage by air. To this end, it is relevant to note
Article IV (4), first sentence of the Vienna Convention (a similar provision is contained in Article 3 (b), first
sentence of the Paris Convention), which provides:

“Whenever both nuclear damage and damage other than nuclear damage
have been caused by a nuclear incident or jointly by a nuclear incident and
one or more other occurrences, such other damage shall, to the extent that it
is not reasonably separable from the nuclear damage, be deemed, for the
purposes of this Convention, to be nuclear damage caused by that nuclear
incident.”
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3.3 Insofar as nuclear damage mentioned above coincides with the “bodily injury” referred to in
Article 16 of the Draft Convention, the application of the “nuclear conventions™ appears to overlap at least
partly with the draft convention. In this context, reference is made to Article II (5) of the Vienna Convention
(a similar provision can be found in Article 6 (b) of the Pans Convention) which rcads:

“Except as otherwise provided in this Convention, no person other than the
operator shall be liable for nuclear damage. This, however, shall not affect
the application of any international convention in the field of transport in
force or open for signature, ratification or accession at the date on which this
Convention is opened for signature.”

The provisions referred to above have been adopted on the assumption that nuclear damage will be exempted
from the scope of application of any convention in the field of transport which is concluded after the date on
which the Paris or the Vienna Convention, respectively, was opened for signature. The Conference may
therefore wish to consider the method by which this partial overlap should be resolved, in order to reconcile
the treaty obligations of States which are, or intend to become, Parties to the nuclear conventions, and which
also intend to become a party to the Draft Convention as these States would not be in a position to apply the
principles laid down in the nuclear conventions, in cases where the carrier is liable under the Draft Convention.

3.6 Other transport conventions adopted after the date the nuclear conventions have been
concluded. for example the Athens Convention Relating to the Carriage of Passengers and their Luggage by
Sea, signed on 13 December 1974, have dealt with the issue by means of a “nuclear damage” clause, by virtue
of which the application of the transport convention for damage caused by a nuclear incident 1s excluded.
Similarly. the transport convention also shall not apply if the operator of a nuclear installation is liable for
nuclear damage by virtue of a national law governing the liability for such damage. The wording of Article 20
(Nuclear damage) of the Athens Convention Relating to the Carriage of Passengers and their Luggage by
Sea, signed on 13 December 1974, is set out for information in the Attachment.

3.7 The Conference may wish to consider incorporating a similar clause or take alternative action,
as deemed appropriate.

4. ACTION BY THE CONFERENCE

4.1 The Conference is invited to note this paper and to decide on an appropriate course of action.
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Article 20 of the Athens Convention Relating to the Carriage of Passengers and their Luggage by Sea

“Nuclear damage

No liability shall arise under this Convention for damage caused by a nuclear incident:

(a) if the operator of a nuclear installation is liable for such damage under either the Paris Convention of
29 July 1960 on Third Party Liability in the Field of Nuclear Energy as amended by its Additional
Protocol of 28 January 1964, or the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear
Damage, or

(b) if the operator of a nuclear installation is liable for such damage by virtue of a national law governing

the liability for such damage, provided that such law is in all respects as favourable to persons who
may suffer damage as either the Paris or the Vienna Conventions.”

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

Agenda item 9 : Consideration of the draft Convention

ECAC’S COMMENTS ON THE DRAFT CONVENTION

(Presented by 37 Contracting States',
Members of the European Civil Aviation Conference)

SUMMARY

This information paper, produced in close co-operation with the European
Community, expresses the full support of the 37 Contracting States,
Members of the European Civil Aviation Conference (ECAC), for the
modernization of the Warsaw system undertaken by ICAO, with a view to
developing a uniform system with improved protection of victims of air
transport accidents. It contains the general comments of ECAC Member
States on the draft Convention.

Introduction

1. The 37 Members of the European Civil Aviation Conference agree unanimously that there is a

need to update the liability system of the Warsaw Convention, and welcome the initiative undertaken by ICAO
to modernize the Warsaw system.

(2 pages)

Albania, Armenia, Austria*, Belgium®, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark*, Estonia, Finland*, France*,
Germany*, Greece*, Hungary, Iceland, Ireland®, Italy*, Latvia, Lithuania, Luxembourg*, Malta, Moldova, Monaco,
Netherlands*, Norway, Poland, Portugal*, Romania, Slovak Republic, Slovenia, Spain*, Sweden*, Switzerland, The former

Yugoslav Republic of Macedonia, Turkey, United Kingdom* (Member States of the European Community are indicated
with an asterisk).
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2. ECAC is convinced that the current system is no longer acceptable, inter alia because of its lack
of uniformity and low levels of compensation limits which are detrimental to the victims of air transport
accidents and their next-of-kin. ECAC has a keen interest, and played a pioneering role on the issue of the
modernization of the Warsaw Convention. In 1994, the sixteenth Plenary Session of ECAC adopted
Recommendation ECAC/16-1 on air carriers’ liability with respect to passengers, and this was a decisive step
in the right direction. While adopting this Recommendation, ECAC had urged the updating of certain elements
of the air carriers’ liability system in such a way as to be binding under the law of international treaties, with
a view to having a universal and mandatory system.

General Comments on the Draft Convention for the Unification of Certain Rules for International
Carriage by Air

3. ECAC Member States have undertaken a comprehensive review of the draft Convention
for the unification of certain rules for international carriage by air, and offer the following comments.

4, ECAC supports the draft Convention as generally being an adequate response to the
concerns of its Member States. The draft Convention, which consolidates and modernizes international law in
the field of aviation in the interests both of air transport users and of air carriers, is considered to be compatible
with ECAC Recommendation ECAC/16-1, the intercarrier agreements which proceeded from it, and in many
respects with the European Community legislation (Council Regulation (EC) No. 2027/97 of 9 October 1997).

5. ECAC completely endorses the fundamental element of the updated revised Convention,
aiming at creating a uniform and universal system, i.e. Article 20 on compensation in case of death or injury
of passengers, providing for a two-tier liability regime in case of accidental death or injury of passengers, with
a first tier providing for strict liability up to 100 000 SDR and a second tier for claims above that level, in
which a regime of fault-based liability applies without numerical liability limits and with the burden of proof
placed on the air carrier. ECAC Member States consider that any other “burden of proof” regime should
guarantee passengers an effective right of compensation.

6. ECAC Member States, however, regret the absence of provisions on an advance or upfront
payment to the victims of air accidents or their next-of-kin.

7. ECAC Member States will contribute positively, during the Diplomatic Conference, in an
effort to ensure the overall success of the revised Convention.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)
Agenda item 9 : Consideration of the draft Convention

Provisions of the ICAO Draft Convention for the Unification of Certain Rules
for International Carriage by Air Related to Cargo

(Presented by the International Air Transport Association — IATA)

1. This paper sets forth the comments and proposed revisions developed by the International Air
Transport Association (“IATA”) on certain provisions (those related to Cargo) of the draft Convention to be
considered at the ICAO Diplomatic Conference on airline liability due to convene 10 May 1999 in Montreal.
IATA will make comments on additional provisions at such time as they are considered on the floor of the
Diplomatic Conference.

Article 2.2

2. This Article reads: “In the carriage of postal items the carrier shall be liable only to the
relevant postal administration in accordance with the rules applicable to the relationship between the carriers
and the postal administrations.”

3. IATA believes there is uncertainty as to the meaning of this provision. It is unclear whether
the import is that liability on the part of the carrier is exclusively to the relevant postal administration, as
distinguished from the sender of the postal items; or whether the provision means that liability by the carrier
to the relevant postal administration only arises to the extent provided in the applicable rules. IATA therefore
recommends that this provision be clarified and rephrased accordingly. IATA also recommends the addition
of a definition of the term “postal item.”

Article 4.2

4, This Article provides for carriers to deliver to the consignor, in instances where no waybill is
issued, “a receipt for the cargo.” However, throughout the remainder of the Convention text, the term “cargo
receipt” is utilised, as distinguished from “receipt for the cargo™ although the references would appear to be
to the same receipt described in 4.2, In the interest of clarity and consistency, IATA recommends referring in
4 2 to “a cargo receipt” instead of “a receipt for the cargo.” Thus, the second sentence of this provision would
read: “If such other means are used, the carrier shall, if so requested by the consignor, deliver to the consignor
a cargo receipt for-the—cargo permitting identification of the consignment and access to the information
contained in the record preserved by such other means.”

(22 Pages)
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5. IATA also recommends the commentary accompanying the Convention should clarify that the
“cargo receipt” may consist of an electronic record and need not be a paper document, as in practice many
shippers and carriers will prefer that this receipt be transmitted by electronic means. IATA presumes there is
no reason the drafters of the Convention would want to preclude such use of electronic technology and that it
would be ironic that in order to eliminate a paper waybill, a paper receipt would have to be issued. Moreover,
this clarification would be consistent with the principle that there shall henceforth be two alternative means of
processing cargo transportation: paper air waybill, or electronic.

Article 6

6. IATA submits that a number of substantive changes could be made to this Article to bring it
into line with current practical requirements for doing business from both the carriers’ and shippers’
perspectives, and to more fully conform it to the new regime which allows for electronic documentation of
cargo transportation.

7. Basically, IATA believes (1) this Article should make clear it applies only when the parties
opt to utilise a paper air waybill as contemplated in 4. 1, rather than an electronic record as contemplated in 4 2.
(2) that only two copies of an air waybill, rather than three, are required; (3) that the designation of one cony
of the air waybill for the carrier and one for the shipper can be satisfactorily expressed with less verbiage; and
(4) that if the carrier and shipper agree to effect their signatures by some means other than printing or stamping
(e.g., an “electronic” signature), that presumably there is no reason the Convention should prevent them from
so doing.

8. The revised Article 6 would read as follows:

Article 6 — Description of Air Waybill

1. When, pursuant to 4.1, an air waybill is used, it shall be made out by the consignor in two
original parts, each of which shall be signed by the consignor and the carrier.

2. Each party shall retain one original of the air waybill.

3. The signature of the carrier and that of the consignor may be printed or stamped, or in such
other form as may be agreed between the parties.

4, If, at the request of the consignor, the carrier makes out the air waybill, the carrier shall be
deemed, subject to proof to the contrary, to have done so on behalf of the consignor.

Article 7

9. IATA proposes amending the caption by deleting the words “Documentation of ” Thus, the
caption would simply read: “Multiple Packages.” This change is proposed because it was felt the words
“Documentation of”’ were unnecessary in the caption, and could be misconstrued as being inconsistent with the
clear implication in the substantive content of Article 7, that use of electronic technology is a fully acceptable
substitute for paper documentation.

Article 8
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10. IATA proposes two editorial changes to this Article, as follows:
Article 8 — Non-compliance with Documentary Requirements
Non-compliance with the provisions of Articles 4 to 7 inclusive shall not affect the existence

or the vahdity of the contract of carriage, which and the carriage shall, none the less, be
subject to the rules of this Convention including those relating to limitation of liability.

11. Addition of the word “inclusive” is intended as a clarification of what IATA understands to
be the existing intent reflected in the draft. The second change, replacement of the word “which” with the
phrase “and the carriage” is intended to clarify that it is actually the carriage, as distinguished from the contract
of carriage, which should remain subject to the rules of the Convention, notwithstanding any non-compliance
with Articles 4 to 7.

Article 10

12. In Article 10.1, since the conditions of carriage are actually incorporated by reference and not
merely mentioned in the air waybill or cargo receipt, IATA proposes replacing the word “mentioned” with the
phrase “incorporated by reference,” in describing the connection between the conditions of carriage and the air
waybill or cargo receipt.

13. In addition, IATA noted that the French-language version of the Convention uses the word “et” which
1s the equivalent of the word “and” instead of the word “ou” which would be the equivalent of the word “or”
which appears in the first line of Article 10.1 of the English-language version of the Convention. IATA
understands the Convention to intend that, in the case of a transaction documented via a paper air waybill, the
air waybill shall serve as prima facie evidence of the conclusion of the contract, while in the case of a
transaction handled electronically, the cargo receipt shall serve as such evidence. Thus, the use of the word
“or” in the English-language text seems appropriate and no change is required. However, it may be desirable
to amend the French-language version, to replace “et” with “ou” to avoid any possible ambiguity.

Article 11

14. IATA proposes, in Article 11.2, changing the word “impossible” to the phrase “reasonably
impractical.” This is proposed becausc the term “impossible” may be interpreted as creating such a high
standard as to render this provision inapplicable to many situations which IATA believes the drafters would
have intended to have covered with this clause.

15. In addition, IATA proposcs to clarify Article 11.4 with the following amendment:

4. The night conferred on the consignor ceases at the moment when that-of the cargo is
delivered to the consignee begins-tnaccordance-with-Arttele12.  Nevertheless, if the
consignee declines to accept the cargo, or cannot be communicated with, the consignor
resumes its right of disposition.

16. 1ATA is concerned that the existing wording of the draft creates uncertainty for all parties in
the event cargo had arrived at the destination airport, and thus was deliverable to the consignee pursuant to
Article 12, but had not yet actually been delivered by the carrier. If the consignor, at that point in time, wished
for the goods to be delivered to a different consignee (e.g. due to nonpayment by the original consignee or
otherwise), it would still be possible for the carrier to honour such a change in instructions. However, this
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provision might be interpreted to imply that once the goods had arrived at the destination airport, the right of
the original consignee to delivery had become absolute and the right of the consignor to change its original
delivery instructions had lapsed, and thus, if the carrier were to honour such a change in delivery instructions,
it would be acting inconsistently with the Convention. To resolve this uncertainty for consignors, consignees,
and carriers, and to avoid imposing unnecessary uncertainty on carriers as to whether or not they are in a
position to honour changes to delivery instructions once the goods have reached the destination airport, [ATA
proposes the clarification set forth above.

Article 12

17. IATA proposes that, in Article 12.2, the phrase “between the consignor and the carric:™ .
inserted after the word “agreed” simply to make explicit what already appears to be the implicit intention of
this provision.

Article 15

18. In the second sentence of Article 15.1, IATA proposes that the words “loss or” be inserted
before the word “damage” each of the two times the word “damage” appears. No substantive change is
intended, but merely a clarification that this provision intends to secure reimbursement for both losses and
damages, given that under the legal systems of certain countries, “losses” and “damages” are not necessarily

synonymous.

Article 17

19. Article 17.4 appears to differentiate between carriage by land performed within an airport
perimeter, which would be covered by the Convention, and carriage extending beyond the perimeter, which
would not. IATA notes that at a number of airports, there is no space available within the perimeter for
construction of warehouses, and it is sometimes essential to transfer cargo by road to warehouses situated
nearby but not technically on airport property. IATA questions whether there is any reason the applicable
liability regime should differ, depending on whether it became necessary to make use of such off-airport
warehouses, particularly given the statement in 17.3, that the term “carriage by air” is generally intended to
comprise the period the cargo “is in the charge of the carrier.” Since cargo transferred to and from an off-
airport warehouse nevertheless remains “in the charge of the carrier” at all such times, it is not apparent why
a different liability regime should apply to such shipments. To resolve this concern, IATA proposes that the
phrase “performed outside an airport” be deleted from the first sentence of Article 17.4.

20. In addition, the last sentence of Article 17.4 sets forth certain exceptions where carriage of
cargo by a mode of transport other than air is nevertheless deemed to be within the period of carriage by air,
and is thus covered by the Convention. The existence of such exceptions creates an apparent inconsistency
with Article 1.1, which states that the Convention applies to carriage “performed by aircraft for reward.” To
resolve this inconsistency, IATA proposes to insert the phrase “Notwithstanding the provisions of Article 1 and
the foregoing provisions of Article 17.4” at the beginning of the last sentence of Article 17.4.

21. IATA also questions the limitation specified in the final sentence of Article 17.4, that carriage
by another mode of transport is covered by the Convention only if it is “substitute[d]” and only if it is
performed “without the consent of the consignor.” Given the prevalence of intermodal transport arrangements
offered by the air transport industry, which sometimes are offered with the consent of the consignor, sometimes
are unknown to the consignor, and sometimes may vary depending on the day of the week the shipment happens
to be transported or other such factors, IATA believes it would be desirable to delete this limitation. IATA’s
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view is that shippers who tender cargo to an air carrier for transport will typically understand that the
Convention will apply to such carriage, and in the interest of clarity and consistency, IATA believes that
extending the purview of the Convention to all such carriage is in the interest of all concerned. Thus, in the
final sentence of Article 17 .4, in lieu of the current wording “without the consent of the consignor, substitutes”
IATA proposes to insert the words “elects to provide.”

22. The following reflects the three changes proposed to Article 17.4, as described above:

4.  The period of the carriage by air does not extend to any carriage by land, by sea or by
inland waterway pcrfonncd—oumdcm-mfpoﬂ If, however, such carriage takes place
in the performance of a contract for carriage by air, for the purpose of loading, delivery
or transhipment, any damage is presumed, subject to proof to the contrary, to have been
the result of an event which took place during the carriage by air. Notwithstanding the
provisions of Article | and the foregoing provisions of Article 17.4, if ¥ a carrier,
without-the-consent-of the-constgnor;substitutes glects to provide carriage by another
mode of transport for the whole or part of a carriage intended by the agreement between
the parties to be carriage by air, such carriage by another mode of transport is deemed
to be within the period of carriage by air.

Article 21A

23, IATA proposes that, in 21A.5, the reference to paragraph 3 of Article 21A be deleted. IATA
notes that one of the significant achievements contained in Montreal Protocol No. 4 was to introduce
unbreakable limits with respect to cargo. This was done in recognition that most cargo shippers tend to be
sophisticated commercial enterprises. IATA is concerned that reintroducing the concept of breakable limits for
cargo would lead to costly and unproductive litigation, which otherwise could be avoided. Ultimately, the only
question to be settled through such litigation is whether the air carrier’s insurer, or the shipper’s insurer, must
pay for the damages. Accordingly, in the interest economic efficiency, IATA believes it would be desirable
to retain the “unbreakable limits” approach contained in Montreal Protocol No. 4.
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DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR
INTERNATIONAL CARRIAGE BY AIR

[As approved by the Special Group on the Modernization and Consolidation
of the “Warsaw System”, which met in Montreal from 14 to 18 April 1998]

THE STATES PARTIES TO THIS CONVENTION;

RECOGNIZING the significant contribution of the Convention for the Unification of Certain Rules Relating
to International Carriage by Air signed in Warsaw on 12 October 1929, hereinafter referred to as the “Warsaw
Convention”, and other related instruments to the harmonization of private international air law;

RECOGNIZING the need to modernize and consolidate the Warsaw Convention and related instruments;

RECOGNIZING the importance of ensuring protection of the interests of consumers in international carriage
by air and the need for equitable compensation based on the principle of restitution;

REAFFIRMING the desirability of an orderly development of international air transport operations and the
smooth flow of passengers, baggage and cargo;

CONVINCED that collective State action for further harmonization and codification of certain rules governing
international carriage by air through a new Convention is the most adequate means of achieving an equitable
balance of interests;

HAVE AGREED AS FOLLOWS:

Chapter'l
General Provisions
Article 1 - Scope of Application

1. This Convention applies to all international carriage of persons, baggage or cargo performed
by aircraft for reward. It applies equally to gratuitous carriage by aircraft performed by an air transport
undertaking,

2. For the purposes of this Convention, the expression international carriage means any carriage
in which, according to the agreement between the parties, the place of departure and the place of destination,
whether or not there be a break in the carriage or a transhipment, are situated either within the territories of two
States Parties, or within the territory of a single State Party if there is an agreed stopping place within the
territory of another State, even if that State is not a State Party. Carriage between two points within the
territory of a single State Party without an agreed stopping place within the territory of another State is not
international carriage for the purposes of this Convention.
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3. Carriage to be performed by several successive carriers is deemed, for the purposes of this

Convention, to be one undivided carriage if it has been regarded by the parties as a single operation, whether
it had been agreed upon under the form of a single contract or of a series of contracts, and it does not lose its
international character merely because one contract or a series of contracts is to be performed entirely within
the territory of the same State.

4. This Convention applies also to carriage as set out in Chapter V, subject to the terms contained
therein.

Article 2 - Carriage Performed by State - Postal Items

l. This Convention applies to carriage performed by the State or by legally constituted public
bodies provided it falls within the conditions laid down in Article 1.

2. In the carriage of postal items the carrier shall be liable only to the relevant postal
administration in accordance with the rules applicable to the relationship between the carriers and the postal
administrations.

3. Except as provided in paragraph 2 of this Article, the provisions of this Convention shall not
apply to the carriage of postal items.

Chapter 11

Documentation and Duties of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Article 3 - Passengers and Baggage

1. In respect of carriage of passengers an individual or collective document of carriage shall be
delivered containing;

(a) an indication of the places of departure and destination;

(b) if the places of departure and destination are within the territory of a single State Party, one
or more agreed stopping places being within the territory of another State, an indication of at
least one such stopping place.

2. Any other means which preserves the information indicated in paragraph 1 may be substituted
for the delivery of the document referred to in that paragraph. If any such other means is used, the carrier shall
offer to deliver to the passenger a written statement of the information so preserved.

3. The carrier shall deliver to the passenger a baggage identification tag for each piece of checked
baggage.
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4. The passenger shall be given written notice to the effect that, if the passenger's journey

involves an ultimate destination or stop in a country other than the country of departure, this Convention may
be applicable and that the Convention govems and in some cases limits the liability of carriers for death or
injury, destruction or loss of, or damage to baggage, and delay.

5. Non-compliance with the provisions of the foregoing paragraphs shall not affect the existence
or the validity of the contract of carriage, which shall, nonetheless, be subject to the rules of this Convention
including those relating to limitation of liability.

Article 4 - Cargo
1. In respect of the carriage of cargo an air waybill shall be delivered.
2. Any other means which preserves a record of the carriage to be performed may be substituted
for the delivery of an air waybill. If such other means are used, the carrier shall, if so requested by the

consignor, deliver to the consignor a ¢argo receipt forthe-cargo-permitting identification of the consignment
and access to the information contained in the record preserved by such other means.

Article S - Contents of Air Waybill or Cargo Receipt
The air waybill or the cargo receipt shall include:
(a) an indication of the places of departure and destination;
(b) if the places of departure and destination are within the territory of a single State Party, one
or more agreed stopping places being within the territory of another State, an indication of at

least one such stopping place; and

(c) an indication of the nature and weight of the consignment.

Article 6 - Description of Air Waybill

The signature of the carrier and that of the consignor may be printed or stampe
apreed betweent

4. If, at the request of the consignor, the carrier makes out the air waybill, the carrier shall be
deemed, subject to proof to the contrary, to have done so on behalf of the consignor.
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Article 7 - Documentation of Multiple Packages
When there is more than one package:
(@) the carrier of cargo has the right to require the consignor to make out separate air waybills;
(b) the consignor has the right to require the carrier to deliver separate cargo receipts when the

other means referred to in paragraph 2 of Article 4 are used.

Article 8 - Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 7 i hall not affect the existence
or the validity of the contract of carriage, which-a shall, none the less, be subject to the rules of
this Convention including those relating to limitation of liability.

Article 9 - Responsibility for Particulars of Documentation

1. The consignor is responsible for the correctness of the particulars and statements relating to
the cargo inserted by it or on its behalf in the air waybill or furnished by it or on its behalf to the carrier for
insertion in the cargo receipt or for insertion in the record preserved by the other means referred to in
paragraph 2 of Article 4. The foregoing shall also apply where the person acting on behalf of the consignor
is also the agent of the carrier.

2. The consignor shall indemnify the carrier against all damage suffered by it, or by any other
person to whom the carrier is liable, by reason of the irregularity, incorrectness or incompleteness of the
particulars and statements furnished by the consignor or on its behalf.

3. Subject to the provisions of paragraphs 1 and 2 of this Article, the carrier shall indemnify the
consignor against all damage suffered by it, or by any other person to whom the consignor is liable, by reason
of the irregularity, incorrectness or incompleteness of the particulars and statements inserted by the carrier or
on its behalf in the cargo receipt or in the record preserved by the other means referred to in paragraph 2 of
Article 4.

Article 10 - Evidentiary Value of Documentation

1. The air waybill or the cargo receipt is prima facie evidence of the conclusion of the contract,
of the acceptance of the cargo and of the conditions of carriage menttoned-

2. Any statements in the air waybill or the cargo receipt relating to the weight, dimensions and
packing of the cargo, as well as those relating to the number of packages, are prima facie evidence of the facts
stated; those relating to the nature, quantity, volume and condition of the cargo do not constitute evidence
against the carrier except so far as they both have been, and are stated in the air waybill to have been, checked
by it in the presence of the consignor, or relate to the apparent condition of the cargo.
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Article 11 - Right of Disposition of Cargo

1. Subject to its liability to carry out all its obligations under the contract of carriage, the
consignor has the right to dispose of the cargo by withdrawing it at the airport of departure or destination, or
by stopping it in the course of the journey on any landing, or by calling for it to be delivered at the place of
destination or in the course of the journey to a person other than the consignee originally designated, or by
requiring it to be returned to the airport of departure. The consignor must not exercise this right of disposition
in such a way as to prejudice the carrier or other consignors and must reimburse any expenses occasioned by
the exercise of this right.

_to carry out the instructions of the consignor the

2. If it is imposstbie-

carrier must so inform the consignor forthwith.

3. If the carrier carries out the instructions of the consignor for the disposition of the cargo
without requiring the production of the part of the air waybill or the cargo receipt delivered to the latter, the
carrier will be liable, without prejudice to its right of recovery from the consignor, for any damage which may
be caused thereby to any person who is lawfully in possession of that part of the air waybill or the cargo
recelpt.

4 The nght conferred on the consngnor ceases at the moment when that—of-th

cargo, or cannot be communicated with, the consignor resumes its nght of disposition.

Article 12 - Delivery of the Cargo

1. Except when the consignor has exercised its right under Article 11, the consignee is entitled,
on arrival of the cargo at the place of destination, to require the carrier to deliver the cargo to it, on payment
of the charges due and on complying with the conditions of carriage.

, it is the duty of the carrier
to give notice to the consignee as soon as the cargo arrivés.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived at the expiration of
seven days after the date on which it ought to have arrived, the consignee or consignor is entitled to enforce
against the carnier the rights which flow from the contract of carriage.

Article 13 - Enforcement of the Rights of Consignor and Consignee
The consignor and the consignee can respectively enforce all the rights given to them by

Articles 11 and 12, each in its own name, whether it is acting in its own interest or in the interest of another,
provided that it carries out the obligations imposed by the contract of carriage.
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Article 14 - Relations of Consignor and Consignee or Mutual Relations of Third Parties

l. Articles 11, 12 and 13 do not affect either the relations of the consignor and the consignee with
each other or the mutual relations of third parties whose rights are derived either from the consignor or from
the consignee.

2. The provisions of Articles 11, 12 and 13 can only be varied by express provision in the air
waybill or the cargo receipt.

Article 15 - Formalities of Customs, Police or Other Public Authorities

1. The consignor must furnish such information and such documents as are necessary to meet
the formalities of customs, police and any other public authorities before the cargo can be delivered to the
consignee. The consignor is liable to the carrier for any k _ asioned by the absence,
insufficiency or irregularity of any such information or documents, unless the } damage is due to the fault
of the carrier, its servants or agents.

2. The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.

Chapter II1
Liability of the Carrier and Extent of Compensation for Damage
Article 16 - Death and Injury of Passengers - Damage to Baggage

1. The carrier is liable for damage sustained in case of death or bodily injury of a passenger upon
condition only that the accident which caused the death or injury took place on board the aircraft or in the
course of any of the operations of embarking or disembarking. However, the carrier is not liable to the extent
that the death or injury resulted from the state of health of the passenger.

2. The carrier is liable for damage sustained in case of destruction or loss of, or of damage to,
checked baggage upon condition only that the event which caused the destruction, loss or damage took place
on board the aircraft or in the course of any of the operations of embarking or disembarking or during any
period within which the baggage was in the charge of the carrier. However, the carrier is not liable if and to
the extent that the damage resulted from the inherent defect, quality or vice of the baggage. In the case of
unchecked baggage, including personal items, the carrier is liable if the damage resulted from its fault.

3. If the carrier admits the loss of the checked baggage, or if the checked baggage has not arrived
at the expiration of twenty-one days after the date on which it ought to have arrived, the passenger is entitled
to enforce against the carrier the rights which flow from the contract of carriage.

4. Unless otherwise specified, in this Convention the term “baggage” means both checked
baggage and unchecked baggage.
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Article 17 - Damage to Cargo
1. The carrier is liable for damage sustained in the event of the destruction or loss of, or damage
to, cargo upon condition only that the event which caused the damage so sustained took place during the

carriage by air.

2. However, the carrier is not liable if and to the extent it proves that the destruction, or loss of,
or damage to, the cargo resulted from one or more of the following:

(a) inherent defect, quality or vice of that cargo;

(b) defective packing of that cargo performed by a person other than the carrier or its servants or
agents;
() an act of war or an armed conflict;
(d) an act of public authority carried out in connexion with the entry, exit or transit of the cargo.
3. The carriage by air within the meaning of paragraph 1 of this Article comprises the period

during which the cargo is in the charge of the carrier.

4. The period of the carriage by air does not extend to any carriage by land, by sea or by inland
waterway-performedoutside-amatrport. If, however, such carriage takes place in the performance of a contract
for carriage by air, for the purpose of loading, delivery or transhjpment any damage is presumed, subject to
e carriage by air.

............................................................................ fa carrier, without
carriage by another mode of transport for the whole
or part of a carriage 1ntended by the agreement between the parties to be carriage by air, such carriage by
another mode of transport is deemed to be within the period of carriage by air.

Article 18 - Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers,
baggage, or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves that
it and its servants and agents took all measures that could reasonably be required to avoid the damage or that
it was impossible for it or them to take such measures.

Article 19 - Exoneration

If the carrier proves that the damage was caused or contributed to by the negligence or other
wrongful act or omission of the person claiming compensation, or the person from whom he or she derives his
or her rights, the carrier shall be wholly or partly exonerated from its liability to the claimant to the extent that
such negligence or wrongful act or omission caused or contributed to the damage. When by reason of death
or injury of a passenger compensation is claimed by a person other than the passenger, the carrier shall likewise
be wholly or partly exonerated from its liability to the extent that it proves that the damage was caused or
contributed to by the negligence or other wrongful act or omission of that passenger.
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Article 20 - Compensation in Case of Death or Injury of Passengers

The carrier shall not be liable for damage arising under paragraph 1 of Article 16 which
exceeds for each passenger 100 000 SDR if the carrier proves that:

(a) the carrier and its servants and agents had taken all necessary measures to avoid the damage;
or

(b) it was impossible for the carrier or them to take such measures; or

(© such damage was solely due to the negligence or other wrongful act or omission of a third
party.

Article 21 A - Limits of Liability

1. In the case of damage caused by delay as specified in Article 18 in the carriage of persons the
liability of the carrier for each passenger is limited to [4 150]' Special Drawing Rights.

2. In the carriage of baggage the liability of the carrier in the case of destruction, loss, damage
or delay is limited to {1 000]' Special Drawing Rights for each passenger unless the passenger has made, at
the time when checked baggage was handed over to the carrier, a special declaration of interest in delivery at
destination and has paid a supplementary sum if the case so requires. In that case the carrier will be liable to
pay a sum not exceeding the declared sum, unless it proves that the sum is greater than the passenger’s actual
interest in delivery at destination.

3. In the carriage of cargo, the liability of the carricr in the case of destruction, loss, damage or
delay is limited to a sum of [17]* Special Drawing Rights per kilogramme, unless the consignor has made, at
the time when the package was handed over to the carrier, a special declaration of interest in delivery at
destination and has paid a supplementary sum if the case so requires. In that case the carrier will be liable to
pay a sum not exceeding the declared sum, unless it proves that the sum is greater than the consignor’s actual
interest in delivery at destination.

4, In the case of loss, damage or delay of part of the cargo, or of any object contained therein,
the weight to be taken into consideration in determining the amount to which the carrier’s liability is limited
shall be only the total weight of the package or packages concerned. Nevertheless, when the loss, damage or
delay of a part of the cargo, or of an object contained therein, affects the value of other packages covered by
the same air waybill, or the same receipt or, if they were not issued, by the same record preserved by the other
means referred to in paragraph 2 of Article 4, the total weight of such package or packages shall also be taken
into consideration in determining the limit of liability.

5. The foregoing provisions of paragraphs 1, and-3-of this Article shall not apply if it is
proved that the damage resulted from an act or omission of the carrier, its servants or agents, done with intent
to cause damage or recklessly and with knowledge that damage would probably result; provided that, in the
case of such act or omission of a servant or agent, it is also proved that such servant or agent was acting within
the scope of its employment.

' This figure is taken from Additional Protocol No. 3 and is used for illustrative purposes only.

2 This figure is taken from Montreal Protocol No. 4 and is used for illustrative purposes only.
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6. The limits prescribed in Article 20 and in this Article shall not prevent the court from

awarding, in accordance with its own law, in addition, the whole or part of the court costs and of the other
expenses of the litigation incurred by the plaintiff, including interest. The foregoing provision shall not apply
if the amount of the damages awarded, excluding court costs and other expenses of the litigation, does not
exceed the sum which the carrier has offered in writing to the plaintiff within a period of six months from the
date of the occurrence causing the damage, or before the commencement of the action, if that is later.

Article 21 B - Conversion of Monetary Units

1. The sums mentioned in terms of Special Drawing Right in this Convention shall be deemed
to refer to the Special Drawing Right as defined by the International Monetary Fund. Conversion of the sums
into national currencies shall, in case of judicial proceedings, be made according to the value of such currencies
in terms of the Special Drawing Right at the date of the judgment. The value of a national currency, in terms
of the Special Drawing Right, of a State Party which is a Member of the International Monetary Fund, shall
be calculated in accordance with the method of valuation applied by the International Monetary Fund, in effect
at the date of the judgment, for its operations and transactions. The value of a national currency, in terms of
the Special Drawing Right, of a State Party which is not a Member of the International Monetary Fund, shall
be calculated in a manner determined by that State.

2. Nevertheless, those States which are not Members of the International Monetary Fund and
whose law does not permit the application of the provisions of paragraph 1 of this Article may, at the time of
ratification or accession or at any time thereafter, declare that the limit of liability of the carrier prescribed in
Atrticle 20 is fixed at a sum of [1 500 000]® monetary units per passenger in judicial proceedings in their
territories: [62 500]® monetary units per passenger with respect to paragraph 1 of Article 21 A; [15 000]*
monetary units per passenger with respect to paragraph 2 of Article 21 A; and [250]® monetary units per
kilogramme with respect to paragraph 3 of Article 21 A. This monetary unit corresponds to sixty-five and a
half milligrammes of gold of millesimal fineness nine hundred. These sums may be converted into the national
currency concerned in round figures. The conversion of these sums into national currency shall be made
according to the law of the State concerned.

3. The calculation mentioned in the last sentence of paragraph 1 of this Article and the conversion
method mentioned in paragraph 2 of this Article shall be made in such manner as to express in the national
currency of the State Party as far as possible the same real value for the amounts in Articles 20, 21 A, 21 B
and 21 C as would result from the application of the first three sentences of paragraph 1 of this Article. States
Parties shall communicate to the depositary the manner of calculation pursuant to paragraph 1 of this Article,
or the result of the conversion in paragraph 2 of this Article as the case may be, when depositing an instrument
of ratification, acceptance, approval of or accession to this Convention and whenever there is a change in either.

3 This figure is taken from Additional Protocol No. 3 and is used for illustrative purposes only.
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Article 21 C - Review of Limits

1. Without prejudice to the provisions of Article 21 D of this Convention and subject to
paragraph 2 below, the limits of liability prescribed in Article 20 and Articles 21 A and B shall be reviewed
by the Depositary at five-year intervals, the first such review to take place at the end of the fifth year following
the date of entry into force of this Convention, by reference to an inflation factor which corresponds to the
accumulated rate of inflation since the previous revision or in the first instance since the date of entry into force
of the Convention. The measure of the rate of inflation to be used in determining the inflation factor shall be
the weighted average of the annual rates of increase or decrease in the Consumer Price Indices of the “tates
whose currencies comprise the Special Drawing Right mentioned in paragraph 1 of Article 21 B.

2. If the review referred to in the preceding paragraph concludes that the inflation factor has
exceeded 10 per cent, the Depositary shall notify States Parties of a revision of the limits of liability. Any such
revision shall become effective six months after its notification to the States Parties. If within three months
after its notification to the States Parties a majority of the States Parties register their disapproval, the revision
shall not become effective and the Depositary shall refer the matter to a mecting of the States Parties. The
Depositary shall immediately notify all States Parties of the coming into force of any revision.

3. Notwithstanding paragraph 1 of this Article, the procedure referred to in paragraph 2 of this
Article shall be applied at any time provided that one-third of the States Parties express a desire to that effect
and upon condition that the inflation factor referred to in paragraph 1 has exceeded 30 per cent since the
previous revision or since the date of entry into force of this Convention if there has been no previous revision.
Subsequent reviews using the procedure described in paragraph 1 of this Article will take place at five-year
intervals starting at the end of the fifth year following the date of the reviews under the present paragraph.

Article 21 D - Stipulation on Limits
A carrier may stipulate that the contract of carriage shall be subject to higher limits of liability
than those provided for in this Convention or to no limits of liability whatsoever.
Article 22 - Invalidity of Contractual Provisions
Any provision tending to relieve the carrier of liability or to fix a lower limit than that which
is laid down in this Convention shall be null and void, but the nullity of any such provision does not involve
the nullity of the whole contract, which shall remain subject to the provisions of this Convention.
Article 22 A - Freedom to Contract
Nothing contained in this Convention shall prevent the carrier from making advance payments
based on the immediate economic needs of families of victims or survivors of accidents, from refusing to enter

into any contract of carriage or from making regulations which do not conflict with the provisions of this
Convention.
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Article 23 - Basis of Claims

In the carriage of passengers, baggage, and cargo, any action for damages, however founded,
whether under this Convention or in contract or in tort or otherwise, can only be brought subject to the
conditions and such limits of liability as are set out in this Convention without prejudice to the question as to
who are the persons who have the right to bring suit and what are their respective rights. In any such action,
punitive, exemplary or any other non-compensatory damages shall not be recoverable.

Article 24 - Servants, Agents - Aggregation of Claims

L. If an action is brought against a servant or agent of the carrier arising out of damage to which
the Convention relates, such servant or agent, if he or she proves that he or she acted within the scope of his
or her employment, shall be entitled to avail himself or herself of the conditions and limits of liability which
the carrier itself is entitled to invoke under this Convention.

2. The aggregate of the amounts recoverable from the carrier, its servants and agents, in that
case, shall not exceed the said limits.

3. The provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved that the
damage resulted from an act or omission of the servant or agent done with intent to cause damage or recklessly
and with knowledge that damage would probably result.

Article 25 - Timely Notice of Complaints

1. Receipt by the person entitled to delivery of checked baggage or cargo without complaint is
prima facie evidence that the same has been delivered in good condition and in accordance with the document
of carriage or with the record preserved by the other means referred to in Article 3 paragraph 2, and Article 4,

paragraph 2.

2. In the case of damage, the person entitled to delivery must complain to the carrier forthwith
after the discovery of the damage, and, at the latest, within seven days from the date of receipt in the case of
checked baggage and fourteen days from the date of receipt in the case of cargo. In the case of delay the
complaint must be made at the latest within twenty-one days from the date on which the baggage or cargo have
been placed at his or her disposal.

3. Every complaint must be made in writing and given or despatched within the times aforesaid.
4, If no complaint is made within the times aforesaid, no action shall lie against the carrier, save
in the case of fraud on its part.

Article 26 - Death of Person Liable

In the case of the death of the person liable, an action for damages lies in accordance with the
terms of this Convention against those legally representing his or her estate.
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Article 27 - Jurisdiction

1. An action for damages must be brought, at the option of the plaintiff, in the territory of one
of the States Parties, either before the Court of the domicile of the carrier or of its principal place of business,
or where it has a place of business through which the contract has been made or before the Court at the place
of destination.

2. In respect of damage resulting from the death or injury of a passenger, the action may be
brought before one of the Courts mentioned in paragraph 1 of this Article or in the territory of a State Party:

(a) in which at the time of the accident the passenger has his or her principal and permanent
residence; and

(b) to or from which the carrier actually or contractually operates services for the carriage by air;
and
(c) in which that carrier conducts its business of carriage by air from premises leased or owned

by the carrier itself or by another carrier with which it has a commercial agreement.

3. In this Article, “commercial agreement” means an agreement, other than an agency agreement,
made between carriers and relating to the provision or marketing of their joint services for carriage by air.

[3 bis. At the time of ratification, adherence or accession, each State Party shall declare whether the
preceding paragraph 2 shall be applicable to it and its carriers. All declarations made under this paragraph
shall be binding on all other States Parties and the depositary shall notify all States Parties of such
declarations. ]

4. Questions of procedure shall be governed by the law of the Court seised of the case.

Article 28 - Arbitration

1. Subject to the provisions of this Article, the parties to the contract of carriage for cargo may
stipulate that any dispute relating to the liability of the carrier under this Convention shall be settled by
arbitration. Such agreement shall be in writing.

2. The arbitration proceedings shall, at the option of the claimant, take place within one of the
jurisdictions referred to in Article 27.

3. The arbitrator or arbitration tribunal shall apply the provisions of this Convention.
4. The provisions of paragraphs 2 and 3 of this Article shall be deemed to be part of every

arbitration clause or agreement, and any term of such clause or agreement which is inconsistent therewith shall
be null and void.
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Article 29 - Limitation of Actions

1. The right to damages shall be extinguished if an action is not brought within a period of two
years, reckoned from the date of arrival at the destination, or from the date on which the aircraft ought to have
arrived, or from the date on which the carriage stopped.

2. The method of calculating that period shall be determined by the law of the Court seised of
the case.

Article 30 - Successive Carriage

1. In the case of carriage to be performed by various successive carriers and falling within the
definition set out in paragraph 3 of Article 1, each carrier who accepts passengers, baggage or cargo is subject
to the rules set out in this Convention, and is deemed to be one of the parties to the contract of carriage in so
far as the contract deals with that part of the carriage which is performed under its supervision.

2. In the case of carriage of this nature, the passenger or any person entitled to compensation in
respect of him or her, can take action only against the carrier who performed the carriage during which the
accident or the delay occurred, save in the case where, by express agreement, the first carrier has assumed
liability for the whole journey.

3. As regards baggage or cargo, the passenger or consignor will have a right of action against
the first carrier, and the passenger or consignee who is entitled to delivery will have a right of action against
the last carrier, and further, each may take action against the carrier who performed the carriage during which
the destruction, loss, damage or delay took place. These carriers will be jointly and severally liable to the
passenger or to the consignor or consignee.

Article 31 - Right of Recourse against Third Parties

Nothing in this Convention shall prejudice the question whether a person liable for damage
in accordance with its provisions has a right of recourse against any other person.

Chapter IV
Combined Carriage
Article 32 - Combined Carriage
1. In the case of combined carriage performed partly by air and partly by any other mode of
carriage, the provisions of this Convention shall, subject to paragraph 4 of Article 17, apply only to the
carriage by air, provided that the carriage by air falls within the terms of Article 1.
2. Nothing in this Convention shall prevent the parties in the case of combined carriage from

inserting in the document of air carriage conditions relating to other modes of carriage, provided that the
provisions of this Convention are observed as regards the carriage by air.
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Chapter V

Carriage by Air Performed by a Person
other than the Contracting Carrier

Article 33 - Contracting Carrier - Actual Carrier

The provisions of this Cha‘p“tvelr‘épbiy when a person (hereinafter referred to as “the contracting
carrier”) as a principal makes a contract of carriage governed by this Convention with a passenger or consignor
or with a person acting on behalf of the passenger or consignor, and another person (hereinafter referred to as
“the actual carrier”) performs, by virtue of authority from the contracting carrier, the whole or part of the
carriage, but is not with respect to such part a successive carrier within the meaning of this Convention. Such
authority shall be presumed in the absence of proof to the contrary.

Article 34 - Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which, according to the agreement
referred to in Article 33, is governed by this Convention, both the contracting carrier and the actual carrier
shall, except as otherwise provided in this Chapter, be subject to the rules of this Convention, the former for
the whole of the carriage contemplated in the agreement, the latter solely for the carriage which it performs.

Article 35 - Mutual Liability

1. The acts and omissions of the actual carrier and of its servants and agents acting within the
scope of their employment shall, in relation to the carriage performed by the actual carrier, be deemed to be
also those of the contracting carrier.

2. The acts and omissions of the contracting carrier and of its servants and agents acting within
the scope of their employment shall, in relation to the carriage performed by the actual carrier, be deemed to
be also those of the actual carrier. Nevertheless, no such act or omission shall subject the actual carrier to
liability exceeding the amounts referred to in Articles 20, 21 A, 21 B and 21 C of this Convention.

Article 36 - Addressee of Complaints and Instructions

Any complaint to be made or instruction to be given under this Convention to the carrier shall
have the same effect whether addressed to the contracting carrier or to the actual carrier. Nevertheless,
instructions referred to in Article 11 of this Convention shall only be effective if addressed to the contracting
carrier.
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Article 37 - Servants and Agents

In relation to the carriage performed by the actual carrier, any servant or agent of that carrier
or of the contracting carrier shall, if he or she proves that he or she acted within the scope of his or her
employment, be entitled to avail himself or herself of the conditions and limits of liability which are applicable
under this Convention to the carrier whose servant or agent he or she is, unless it is proved that he or she acted
in a manner that prevents the limits of liability from being invoked in accordance with this Convention.

Article 38 - Aggregation of Damages

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
recoverable from that carrier and the contracting carrier, and from their servants and agents acting within their
scope of employment, shall not exceed the highest amount which could be awarded against either the
contracting carrier or the actual carrier under this Convention, but none of the persons mentioned shall be liable
for a sum in excess of the limit applicable to that person.

Article 39 - Addressee of Claims

In relation to the carriage performed by the actual carrier, an action for damages may be
brought, at the option of the plaintiff, against that carrier or the contracting carrier, or against both together
or separately. If the action is brought against only one of those carriers, that carrier shall have the right to
require the other carrier to be joined in the proceedings, the procedure and effects being governed by the law
of the Court seised of the case.

Article 40 - Additional Jurisdiction

Any action for damages contemplated in Article 39 must be brought, at the option of the
plaintiff, either before a court in which an action may be brought against the contracting carrier, as provided
in Article 27 of this Convention, or before the court having jurisdiction at the place where the actual carrier
is ordinarily resident or has its principal place of business.

Article 41 - Invalidity of Contractual Provisions

1. Any contractual provision tending to relieve the contracting carrier or the actual carrier of
liability under this Chapter or to fix a lower limit than that which is applicable according to this Chapter shall
be null and void, but the nullity of any such provision does not involve the nullity of the whole agreement,

which shall remain subject to the provisions of this Chapter.

2. In respect of the carriage performed by the actual carrier, the preceding paragraph shall not
apply to contractual provisions governing loss or damage resulting from the inherent defect, quality or vice of
the cargo carried.
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Article 42 - Mutual Relations of Contracting and Actual Carriers
Except as provided in Article 39, nothing in this Chapter shall affect the rights and obligations

of the carriers between themselves, including any right of recourse or indemnification.

Chapter VI
Final Provisions
Article 43 - Mandatory Application
Any clause contained in the contract of carriage and all special agreements entered into before

the damage occurred by which the parties purport to infringe the rules laid down by this Convention, whether
by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null and void.

Article 44 - repositioned and renumbered as Article 22 A

Article 45 - Insurance

States Parties shall require their carriers to maintain adequate insurance covering their liability
under this Convention. A carrier may be required by the State into which it operates to furnish evidence that
it maintains adequate insurance covering its liability under this Convention.

Article 46 - Carriage Performed in Extraordinary Circumstances

The provisions of Articles 3 to 7 inclusive relating to the documentation of carriage shall not
apply in the case of carriage performed in extraordinary circumstances outside the normal scope of a carrier's
business. '

Article 47 - Definition of Days

The expression “days” when used in this Convention means calendar days not working days.
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Article 48 - Reservations®
No reservation may be made to this Convention except that a State may at any time declare
by a notification addressed to the Depositary that this Convention shall not apply to the carriage of persons,

cargo and baggage for its military authorities on aircraft registered in that State, the whole capacity of which
has been reserved by or on behalf of such authorities.

[Final clauses to be inserted]

- END -

4 This Article is without prejudice to any other reservation which the Diplomatic Conference might wish to
consider.
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

COMMENTS ON THE DRAFT TEXT APPROVED BY THE 30TH SESSION
OF THE ICAO LEGAL COMMITTEE AS AMENDED BY THE
SPECIAL GROUP ON THE MODERNIZATION AND CONSOLIDATION
OF THE "WARSAW SYSTEM” (SGMW)

ARTICLE 16, PARAGRAPH 1, FIRST SENTENCE

(Presented by Norway and Sweden)

1. Proposal

I.1 It is proposed that the words "or mental" be added to the first sentence of Article 16,
paragraph 1:

“1. The carrier is liable for damage sustained in case of death or bodily
or mental injury of a passenger upon condition only that the accident which
caused the death or injury...”

2. Reason

2.1 The original Warsaw Convention expressly covered only “bodily injury” (Iésion corporelle).
This concept was changed by the Guatemala Protocol to personal injury”. Following that amendment the
argument was raised that the concept of personal injury was too broad. The Legal Committee (LC/30) found
an eminent compromise between these opposites: “bodily and mental injury”. This solution was however altered
by the Special Group on the Modernization and Consolidation of the "Warsaw System” (SGMW). The result
of the proposal is that the text returns to the fair and reasonable solution of LC/30.

22 The main reason why it is important that the new Convention expressly provides for
compensation in case of mental injury, is that the effect of a mental injury can be as serious as that of a bodily
injury. It would be unfair if two persons who are both disabled to the same extent as a result of an accident,
receive different compensation just because one of them is mentally injured.

2.3 Furthermore, the present draft will discriminate between different victims. The risk of mental
injury is higher for children and young persons. The reason for this is that a person uses his experience to deal
with a trauma, which means that adults can more easily overcome trauma as they have more experience. The
exclusion of mental injuries will thus entail a Convention, that gives different protection to different categories
of passengers.

24 The exclusion of mental injury does not promote unification of legal systems, which is one of
the main objectives of this process. The reason for this is that the term “bodily injury” is not construed in the
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same way in all legal systems. The present draft will therefore lead to different interpretation of the Convention
in different stares. As a result the present draft may give rise to forum shopping.

25 It must be recognised that it is sometimes difficult to determine whether a person suffers from

a mental injury or not. However, the burden of proving the existence of a damage lies with the passenger.
Therefore the difficulties in proving mental injuries will not impose any extra burden on the carriers.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

COMMENTS ON THE DRAFT TEXT APPROVED BY THE 30TH SESSION
OF THE ICAO LEGAL COMMITTEE AS AMENDED BY THE
SPECIAL GROUP ON THE MODERNIZATION AND CONSOLIDATION
OF THE "WARSAW SYSTEM” (SGMW)

ARTICLE 16, PARAGRAPH 1, LAST SENTENCE

(Presented by Norway and Sweden)

1. Proposal

1.1 It is proposed that the last sentence of Article 16, paragraph 1, be deleted.

2, Reason

2.1 The original Warsaw Convention, which made carriers liable in case of accidents, had no

qualification concerning the state of health of the passenger. In the Guatemala City Protocol the basis of
liability was broadened to cover events - not just accidents. In relation to this amendment, the liability of the
carriers was limited in so far as they were not liable in the cases where the damage was solely caused by the
state of health of the passenger. Since the new Convention returns to the "accident” of the original Warsaw
Convention, every reference to the state of health of the passenger should be omitted.

22 The combination of "accident" and the limitation that the carrier is only liable to the extent that
the damage is not caused by the state of health of the passenger, is qulte unfair. It favours the carriers
unreasonably to the detriment of the passengers.

23 Furthermore, the present draft may leave a fairly large group of passengers, including the sick
and the handicapped, without protection. If a passenger has a state of health that makes him or her more
vulnerable, he or she will not be able to get additional protection through insurance, at least not at any
reasonable cost. When the insurer gets to know of the illness or condition the insurer will refuse to sell an
insurance or raise the policy. On the other hand, if the illness or condition is concealed, the insurer may refuse
to pay compensation or pay a lower amount.

24 There is also a considerable risk that the present draft will give rise to a large number of
proceedings on the question of to what extent the state of health has contributed to the damages. The cost of
such proceedings may be extensive.

2.5 Finally, it is important to take Article 19 on exoneration into account. That Article means, for
instance, that if it is regarded as negligent by a sick or disabled passenger to travel by aircraft, the carrier may
be exonerated from liability.

- END -
(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

ARTICLE 27 - FIFTH JURISDICTION

(Presented by the United States of America)

INTRODUCTION

It has long been the view of the United States that
passengers or their heirs who have claims against an
airline resulting from an accident in international air
transportation should have the right to bring suit in the
courts of the State where the passenger lived. The four
bases for court jurisdiction under the Warsaw Convention
indirectly permit this in most cases. However, in a
limited number of cases, the four jurisdictions may not
include the passenger’s homeland.

The U.S. believes that including the fifth
jurisdiction in any new convention represents an essential
element in moving forward with a revised convention.

Each State has a significant interest in ensuring that
its citizens are ensured access to justice, especially in
the event of a severe injury or death of a family member.
However, the United States also recognizes that any airline
being called in to defend litigation in a particular State
should have at least a minimal presence in that State. 1In
the spirit of compromise, and in response to concerns
expressed by certain States, the United States has accepted
revisions to the proposed fifth jurisdiction such that not
all citizens will be protected. Instead, only those
meeting the narrower requirements of having their
“principal and permanent residence” in the State will be
covered. Similarly, representatives of the United States
have worked cooperatively with other Stares to narrow the
category of airlines subject to the fifth jurisdiction.

The draft convention now reguires an airline to have a
significant presence in the particular State.

(9 pages)
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WHY A FIFTH JURISDICTION?

As an issue of fundamental fairness, the U.S.

considers it essential that claimants should have the right
to bring suit in the passenger’s home country. Inclusion
of an acceptable fifth jurisdiction provision is essential
for U.S. ratification of any new convention, for the
following reasons:

Were it not for the existing Warsaw Convention
limitations, the laws of many States (including the

- United States) would permit a claimant to bring a legal

action in the passenger’s home State, provided only that
the air carrier has a commercial presence in that State.
There is no justification for a new convention that
continues to deny passengers a right which, in the
absence of an intermnational convention, many would
otherwise have under the laws of their home States.

The passenger’s home State is where most claimants are
located, and that country’s courts would usually apply
the laws and standards of recovery that would be
anticipated by such passengers or claimants.

The homeland law is the law under which the passenger’s
estate and insurance plans presumably were made prior to
the accident, and the law under which the estate will be
probated.

Moreover, the fairness and adequacy of compensation for
tort injuries depends, in large measure, on the court
system. The fifth jurisdiction ensures that claimants
will be fairly treated and adequately compensated,
because they can bring suit in the courts with which they
are most familiar. '

Since 1929, the air transport industry has progressed
from small, independent airlines offering limited point-
to-point service, to large, integrated glcbal networks.
Modern air transport operations and ticketing practices
pose significant challenges under the existing Warsaw
jurisdictions. Inter-carrier alliances, code sharing,
electronic ticketing, Internet booking, etc., all
complicate the task of determining applicable
jurisdictions. Addition of the fifth jurisdiction would
make this task much simpler.
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Most domestic flights today carry at least a few
passengers who are on connecting segments of an
international itinerary. The growth in numbers and types
of international air travelers, and the complexity of the
airline alliances that carry them, has lead to an
increase in the number of claimants for whom jurisdiction
is not available in the passenger’s home State under the
Warsaw Convention. This change in circumstances requires
a change in the jurisdictional rules under Warsaw.

Even so, the burden on carriers posed by a fifth
jurisdiction would be minimal. In any fatal accident
involving a commercial passenger airline there are likely
to be many other claimants from the same jurisdiction,
whose actions would be brought in the homeland
jurisdiction by reason of purchase of the ticket in that
jurisdiction. In these cases, adding the fifth
jurisdiction does not impose any material litigation
burden on the defending airline.

Furthermore, the draft convention assures that the
carrier will be subject to jurisdiction only in States
where it has a significant commercial presence. This
further ensures that the airline will not suffer hardship
in defending suits brought under the fifth jurisdiction.

Although only a small number of claimants would benefit
from the fifth jurisdiction, it would be inequitable and
unjustifiable to deprive these ‘claimants of the right to
bring an action in the passenger’s homeland. To so
deprive them might create considerable hardship.

The fifth jurisdiction is not new. It was included in
the 1971 Guatemala City Protocol and the 1975 Montreal
Protocol No. 3. Failure to include it in a new
convention would therefore represent a significant step
backward from advances made as long ago as 1971.
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THE FIFTH JURISDICTION IS CONSISTENT WITH INTERNATIONAL LAW
AND PRINCIPLES OF JURISDICTION

In the U.S. view, the legal concepts behind the fifth
jurisdiction are not only a matter of fundamental fairness
to passengers and claimants on their behalf, but they are
also entirely consistent with the princ¢iples of
international law and with principles of jurisdiction
adopted by many States. We believe that the Warsaw
Convention’s limitations on jurisdiction create inequities
among victims that result, in some cases, in preventing
litigants from bringing suit in the court that is most
appropriate and most convenient, and, but for Warsaw, would
have been a proper forum under State law.

LACK OF A FIFTH JURISDICTION HAS HARMED OUR CITIZENS

As noted above, the existing jurisdictional
limitations of Warsaw conflict with domestic law in the
United States and other countries. As a consequence, the
Convention has impaired the rights of citizens of these
countries. We provide a few examples below:

e Following the shootdown of Korean Airlines (KAL) Flight
007 (New York to Seoul) in 1983, killing all 269 people
aboard, 108 decedents’ cases were litigated in U.S.
courts. However, cases brought on behalf of several U.S.
citizens had to be litigated in foreign jurisdictions,
including Korea, Japan, and the Philippines. While a
U.S. court subsequently found that KAL’s actions
constituted “willful misconduct,” the Korean courts
refused even to entertain argument on the issue of
“willful misconduct,” and the Japanese and Philippine
courts never ruled on the question. The results for
claimants in a multitude of court systems were widely
disparate; inequitable recoveries even existed among
citizens of the same country.

e While a number of U.S. citizens were denied access to
U.S. courts in the KAL accident, other foreign nationals
were allowed to pursue claims in the United States.
These included families of two Taiwanese ship engineers
(tickets purchased by their shipping agent in New York,
though issued in Panama), and a Korean national residing
in Korea (ticket prepaid in the U.S., but issued in
Korea) .
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e Of the families of French citizens killed in the crash of
Swissair Flight 111 off the coast of Canada in September
1998, at least 20 may be prevented from seeking damages
in French courts, because the passengers purchased their
tickets in Switzerland.

THE FIFTH JURISDICTION IS CONSISTENT WITH DOMESTIC LAW IN
MANY COUNTRIES

In many countries, the absence of the fifth
jurisdiction may preclude national courts from assuming
jurisdiction over cases that they otherwise could hear
under national law. For example, some States provide to
their citizens the right to bring suits locally on any
contract to which the citizen is a party, regardless of
where the contract was made or performed. Consequently, a
foreigner, even if not residing or otherwise doing business
in that State, may be subject to the jurisdiction of the
courts of that State relative to contracts made with its

citizens. Such laws are much broader than the fifth
jurisdiction, as it appears in the draft convention, which
does not provide homeland jurisdiction for all citizens of
a State, nor does it reach all defendants.

For States having such laws, the jurisdictional limits
of the Warsaw Convention would discriminate against victims
of airline accidents, relative to claimants in legally
analogous circumstances.

A second example of the adverse impact of Warsaw'’'s
limitations on jurisdiction would be a situation where a
passenger seeks to bring, in his homeland, a claim against
multiple defendants, all of whom would be subject to
jurisdiction under national law. Even if the passenger
were pursuing justice in the most convenient forum and all
defendants had a commercial presence in the jurisdiction,
the Warsaw Convention might deny jurisdiction over the
airline defendant, depending on whether one of Warsaw’s
four tests of jurisdiction were met. Denial of
jurisdiction over the airline might require the plaintiff
to litigate in multiple jurisdictions. Dividing the
litigation in this fashion would be both unduly burdensome
and excessively expensive. The fifth jurisdiction might
not resolve all such injustices, but it would eliminate the
most egregious, because it would permit claimants to bring
suit in what is likely the most convenient forum.
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LEGAL CONSIDERATIONS RELATING TO THE FIFTH JURISDICTION

The United States contends that, in addition to the
compelling policy reasons for supporting the fifth
jurisdiction, there are also a number of important legal
reasons for doing so.

1) Legal Precedent

We would note first that the fifth jurisdiction is
based on clear precedent in the context of civil aviation.
The fifth jurisdiction was incorporated into the 1971
Guatemala City Protocol and 1975 Montreal Protocol No. 3.
Furthermore, there is precedent for the fifth jurisdiction
even outside the context of civil aviation. A similar
provision is contained in the Athens Convention Relating to
the Carriage of Passengers and Their Luggage by Sea,
December 13, 1994, 14 ILM 945.

The United States recognizes that earlier iterations
of the fifth jurisdiction - the Guatemala City and Montreal
Protocols - were subject to liability caps. However, we
construe the recent efforts at ICAO, and the EU
Regulations, as international recognition that the 1971
Guatemala City Protocol and 1975 Montreal Protocol No. 3 do
not represent sufficient movement on the part of
governments to address the rights of consumers. Therefore,
the removal of liability limits is, perhaps, the motivating
and unifying goal of the developed nations. Certainly
every international agreement represents a package based on
compromise, but we do not believe that eliminating one
inequitable aspect of the 1929 Convention and its progeny -
the liability cap - is reason to eliminate an advancement
accepted by delegates at diplomatic conferences over 20
years ago.

2) Consistency With Principles of International Law

The fifth jurisdiction is consistent with general
principles of international law, in that it requires
significant nexus between both parties and the forum. 1In
aviation, even more so than with other forms of
transportation, the site of the accident, for any major
international airline, could be virtually anyplace in the
world. The 1929 Convention recognizes this by not
including the accident site as one of the permitted
jurisdictions.
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Two of the jurisdictions presently provided for under
the Convention relate to where the airline is incorporated
and where its principal place of business is located. The
fifth jurisdiction, as currently proposed, would only
provide for jurisdiction in fora where the airline has a
significant commercial presence. Thus, the fifth
jurisdiction would appear consistent with recognition in
the 1929 Convention that it is appropriate to look to where
the airline does business, as a basis for jurisdiction.

A third basis for jurisdiction under the 1929
Convention is the place where the passenger purchased a
ticket. This jurisdiction combines a requirement that an
airline do business in the forum, and that the passenger
have at least a minimal connection. As proposed, the fifth
jurisdiction ensures, both with respect to the airline and
the passenger, contacts equal to or greater than those
under the current third basis for jurisdiction. Contacts
under the fifth jurisdiction would be no less than those
required under the third basis for Warsaw Convention
jurisdiction.

The final basis for jurisdiction under the 1929
Convention is the passenger’s destination. Once again, the
fifth jurisdiction would appear to have greater connection
to the events causing the harm than this forum, where we
are assured only that the airline exercises traffic rights,
perhaps only on a code-share basis, on at least one of its
operations, and the passenger chose to travel on at least
one occasion. This jurisdiction assures no greater
connection, on the part of the airline, than the commercial
presence requirement of the proposed fifth jurisdiction,
and certainly represents a far lesser connection on the
part of the passenger.

For these reasons, we conclude that the fifth
jurisdiction is entirely consistent with the international
legal principles underlying the original four jurisdictions
and jurisdictions provided for under other international
conventions.
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3) “Forum_Shopping”

Given the nature of the claims brought under the
Warsaw Convention, States should expect that “forum
shopping” will always be a potential problem. Accordingly,
the Special Group draft convention has significant
protections against forum shopping. The fifth jurisdiction
applies only where it is the passenger’s “principal and
permanent residence,” and then only if the carrier has a
significant presence in that State. Certainly, plaintiffs,
at least those with sufficient resources to exercise
discretion in choosing a forum, may have marginally greater
forum-shopping opportunities with five potential bases for
jurisdiction, rather than four. While some consideration
might be given this possibility, we believe that the far
more important concern is that plaintiffs with limited
resources have access to one reasonably accessible forum.

Further, the presence of a fifth jurisdiction could
well result in fewer “forum shoppers” winding up in U.S.
courts. With a convenient “homeland” court available to
them, more non-U.S. residents will choose to sue in their
“home court,” rather than to bring suit in the U.S.
Furthermore, U.S. courts are far more likely to dismiss

lawsuits brought by non-U.S. residents on the grounds of
forum non conveniens if a convenient homeland court is
available to the plaintiff because of the fifth
jurisdiction.

CONCLUSION

The United States welcomes discussion to increase
understanding of the terms defining the scope of the fifth
jurisdiction. The current iteration, reached through
significant compromise, clearly does not provide for
jurisdiction for all citizens of a State, nor does it reach
all international airlines. In negotiating language for
these provisions, the United States has attempted to
recognize the sensitivity of these issues and the
importance of broad-based support. We believe the current
compromise language to be an acceptable formulation, so
long as it is binding in a final convention on all States
Parties and their carriers.
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Hopefully, these compromises will meet the needs of
the majority of States. While we expect discussion to
continue over this issue, it is clear that subjecting the
fifth jurisdiction to liability caps, or precluding
exercise of the fifth jurisdiction until a claimant has
endured long and fruitless litigation in an inconvenient
jurisdiction, would not meet our fundamental objective of
making justice more accessible to victims of airline
accidents. Such provisions would, therefore, not be
acceptable to the United States.

—END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

ARTICLE 48 - RESERVATIONS

(Presented by the United States of America)

1. The draft Article on Reservations presented by the
Legal Committee Secretariat (DCW Doc No. 3) fails to take
account of the Additional Protocol With Reference to
Article 2 to the original Warsaw Convention. That Protocol
permits States:

“. . . to declare at the time of ratification or of
adherence that the first paragraph of Article 2 of the
Convention shall not apply to international
transportation by air performed directly by the state,
its colonies, protectorates, or mandated territories,
or by any other territory under its sovereignty,
suzerainty, or authority.”

2. The United States believes that the following States
have taken advantage of this Reservation, and that the
Convention would not, therefore, apply to transportation
performed directly by those States, including their
military authorities: Canada, Chile, Congo, Cuba,
Ethiopia, Pakistan, Philippines, and the United States.

3. Unless that Reservation were preserved in the new
Convention, the United States, and we believe other States
which have taken advantage of the Reservation, would be
subject to a major impediment to ratification of the new
Convention.

(2 pages)
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4. Accordingly, the United States proposes that the draft
Article 48 be revised to read as follows:

“Article 48 - Reservations

"No reservation may be made to this Convention, except
that a State may at any time declare by a notification
addressed to the Depository that this Convention shall

not apply to:

“1. International transportation by air performed
directly by that State, or any territory under
its authority; and/or

“2. The carriage of persons, cargo and baggage
for its military authorities on aircraft
registered in that State, the whole capacity of
which has been reserved by or on behalf of such

authorities.”

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

ARTICLE 48 —- RESERVATIONS

CORRIGENDUM

(Presented by the United States of America)

Delete "Pakistan" from the last line of paragraph 2.

— END —

(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

Agenda item 9: Consideration of the draft Convention

COMMENTS FROM THE LATIN AMERICAN CIVIL AVIATION COMMISSION
(LACAC) ON THE DRAFT CONVENTION

(Presented by the Latin American Civil Aviation Commission*)

SUMMARY

IThis working paper contains certain comments on the draft Convention to
modernize and consolidate the “Warsaw System” presented by ICAO and.
highlights the support of LACAC member States (21) in establishing a smg]e,I

mtegrated and harmonious legal system. i

S B

Introduction

1. Since the review of the “Warsaw System” began, both the International Civil Aviation
Organization (ICAO) and the Latin American Civil Aviation Commission (LACAC) have shared
the idea that the new system complies with the characteristics of integrity, coherence and harmony,

to make available to the acronautical community a new legal instrument that benefits customers and
carriers equally.

* Argentina, Aruba, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Ecuador, Dominican Republica, El Salvador,
Guatemala, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay and Venezuela.

(3 pages)
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2. Starting 1995, LACAC began efforts to harmonize the different criteria in the region
with regard to the modernization of the “Warsaw Systern.” To this end, various panel discussions
and conferences were organized, with the participation of renowned legal experts of the International
Civil Aviation Organization (ICAO), the Latin American Aeronautical Law and Spacial Association
(ALADA) and the International Association of Latin American Air Transport (AITAL),
organizations with which LACAC has worked in close collaboration.

Comments of the LACAC Member States

3. At the third meeting of the LACAC Group of Experts in Air Transport Policies,
Economic and Legal Matters (GEPEJTA/3, Argentina, April 1999), the ICAO *“Draft Convention
for the unification of certain rules for international carriage by air,” and the “Conclusions of the
seminar on the draft of the new international convention on air transport and the carrier’s liability,”
celebrated by ALADA (Peru, Novemnber 1998), and AITAL’s comments during the different regional
forums, were all analyzed. This analysis, together with the criteria gathered in the course of LACAC
activities, contributed to the forging of a position on this issue of the States in the region.

4. In the first place, LACAC supports the ICAO initiative and ratifies the need for a
single, universal and harmonious document for regulating air transport contracts and the liability of
the carrier to the user. This agreement should be in keeping with the modemizing principles of
international law and contemplate the interests of users and carriers in equal measure.

5. After analyzing the draft Convention, LACAC considers it necessary to make its
conclusions known regarding some points that, given their importance, will substantially impinge
upon the ratification and application of the draft Convention. From this perspective, the criteria that
the international aeronautical community should take into account include the following:

a) Regarding the “fifth jurisdiction,” support should be given to that which is
established in Art. 27 of the draft Convention, eliminating the text that
appears in brackets as paragraph 3 bis which goes against the uniformity of
the system; in other words, the States should favour the incorporation of a
new jurisdiction, referred to as the place of permanent residence of the
passenger, since normally, this jurisdiction is the most appropriate for
determining the victim’s compensation and since current options of the
System already provide, in most cases, the possibility of a passenger starting
legal proceedings in his own State.
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b) Regarding “compensation in the case of death or injury” and taking into

account that Art. 20 of the draft Convention establishes two levels, one of
objective liability up to 100,000 SDR and the other of subjective liability
without limits, and which the carrier must prove, LACAC believes that this
formula satisfies the interests both of the States that observe amounts below
and above the quantity stated above and those of the air carriers, including
those which, in considerable number, signed the IATA Agreement. In this
sense, Conference participants are exhorted to accept the text of the article as
it appears in the draft Convention, since it constitutes an acceptable
transaction that promotes the ratification of the new Convention.

c) Regarding “mental and bodily injury”, in its analysis, LACAC pointed out
that from an ethical and legal point of view there is no reason not to
compensate mental injury. Likewise, it considers that the concept of
integrated compensation and protection of human life constitutes inseparable
issues. Therefore, it is necessary that the international aeronautical
community maintains these principles. To this end, it is recommended that
mental injury be re-established in Art. 16, paragraph 1, as it appeared in the
text approved by the Legal Committee or by adding a qualification of mental
injury (serious or important) to avoid false claims; in this way, the two types
of injuries would be linked.

6. Finally, the LACAC member States reiterate their support, in general terms, of the
draft Convention presented by ICAO, recognizing that only this international organization can
guarantee the universality of the system, creating an appropriate and secure legal framework, and
avoiding the co-existence of different individual and antagonistic regulations; all of this in benefit
of international air transport public interest.

Measures proposed to the Conference

7. The Conference is invited to take into account the criteria included in this note when
addressing the topics herein contained. .

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

PROPOSAL TO AMEND ARTICLE 3,
PARAGRAPH 2 — PASSENGERS AND BAGGAGE

(Presented by Ukraine)

In Section 1 (Passenger Ticket), Article 3, paragraph 2, the Warsaw Convention defines the
legal status of the passenger ticket as a document certifying the conclusion of a contract of carriage and its
conditions.

Excluding this provision from the draft Convention and permitting in Article 3, paragraph 2
of the draft the use, instead of the document of carriage, of “any other means which preserves the information”,
listed in paragraph 1 of Article 3 of the draft, give the carrier the possibility of using not only those means
which because of the carrier’s technological capabilities are more convenient to the carrier and the passenger
(electronic data bases), but also other means related to manual technologies which may not perform the
functions related to the use of the ordinary ticket.

The proposed wording does not define the entity that certifies that the other information-
preserving system proposed by the carrier meets such requirements.

Furthermore, there is the national legislation of States related to the requirements for
documents of carriage.

In order to provide the possibility of taking into account national legislations and preserving
the protection of the passenger’s rights, it is proposed to add the following text after “paragraph 1 in the first
sentence of Article 3, paragraph 2 of the draft:

... and which certifies the conclusion of a contract of carriage and its conditions, which are
used by the carrier only taking into account the requirements of the legislation of the State Party according to

the place of registration, . . .”

— END —

E99-2287
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

PROPOSAL TO AMEND ARTICLE 45 — INSURANCE

(Presented by Ukraine)

The proposed wording of Article 45, on the basis of the operating experience of the aviation
authorities of Ukraine which have had such powers since 1993 in accordance with national legislation, shows
that verifying only the existence of an insurance contract does not guarantee the existence of coverage of the
insurance liability in view of the possible existence of:

—  abrief stoppage of the insurance contract at the initiative of the insurance company in
view of the non-timely fulfilment by the carrier of financial obligations under these
contracts;

— the absence or brief stoppage of the reinsurance contract between the insurance
companies and reinsurance brokers.

The inclusion of an article on insurance in the draft Convention should give certain powers
to States not only to verify the existence of contracts, but also to monitor the fulfilment of the insurance
contracts and the guarantee of insurance coverage. '

In this connection, it is proposed to add the following text at the end of the first sentence:

113

.. . and, if necessary, they may use expedient mechanisms to monitor fulfilment of such
insurance contracts, which do not exclude verifying reinsurance contracts.”

— END —

E99-2272
(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

ICC POLICY STATEMENT ON ICAO’S REVISION TO THE
WARSAW LIABILITY SYSTEM

(Presented by the International Chamber of Commerce — ICC)

Iintroduction

Since 1992, ICC has been involved in commenting on the attempts to update the Warsaw Liability
System which governs the availability of damages to accident victims in international air transport.
ICC wholly supports the achievement of a modern and satisfactory liability regime. In line with this
objective, and in keeping with its top-level consultative status in ICAO, ICC is pleased to share its
views on what it considers to be the main points of the ICAO Draft Convention for the Unification
of Certain Rules for International Carriage by Air (hereafter also referred to as “ICAO Draft
Convention”).

The views expressed in this paper should be regarded as reflecting an interim position, since the
final text of the ICAO Draft Convention has not yet been adopted. A diplomatic conference for the
purpose of discussing the Draft ICAO Convention will be held in May 1999. ICC intends to participate
actively in the diplomatic conference and may advocate more specific points, as suggested by ICC
national committees, at appropriate points in the deliberation.

Summary of interim position

Subject to the following remarks, 1CC endorses the ICAO Draft Convention for the Unification of
Certain Rules for International Carriage by Air, because:

e ICAO attempts to achieve global uniformity;
e the creation of unlimited liability is a realistic and logical step;
e the more prominent position of the passenger based on consumer rights has been recognized;

® amore coherent system, applying also, for instance, to both the contractual and the actual carrier,
has been drawn up;

® the explicit exclusion of punitive damages is welcome;

e the non-mandatory provisions on advance payments to be made to passengers, or persons entitled
to claim on their behalf, are supported, if such claims are reaistic.

(4 pages)
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On some points, such as the requirement of a written notice, the option of a fifth jurisdiction, the
legal basis for claims exceeding 100.000 SDRs (fault to be proved by the claimant or presumed fault
on the part of the carrier), the need for a definition of delay, the desirability of the regulation of the
phenomenon of overbooking in a world-wide convention, as well as liability in the context of code
sharing and franchising arrangements, ICC recommends and encourages further study.

Towards global uniformity

ICC’s main aim is to support a framework for airline liability which is characterized by global
uniformity. Since the beginning of the nineties, several initiatives have been developed to modemize
the Warsaw System. They include but are not limited to the following:

The IATA Inter-Carrier Agreement (IIA) supplemented by the Implementation Agreement (MIA)
emerged in 1995 as initiatives of several airlines to abolish the liability limits set by the Warsaw
Convention. On 21 August 1996, the Chairman of the ICC Air Transport Commission submitted
comments to the U.S. Department of Transportation on the IATA/ATA Agreements.

In October 1998, the EC Regulation on air carrier liability entered into force. The main objective of
this Regulation is to abolish liability limits. In addition, an article was inserted which obliges the
carrier to make an advance payment to the passenger in order to alleviate the first economic needs.
As is the case with the IIA/MIA, the EC Regulation will be implemented side by side with the existing
Warsaw instruments. However, the Regulation only applies to carriers of the fifteen Member States,
insofar as non-Community air carriers who do not apply the EC conditions on unlimited liability and
advance payments are required to inform their passengers thereof when embarking at Community
airports.

Although the problem of low limits has been solved by both the 11A/MIA and the EC Regulation, the
much desired uniformity is further away than ever. Carriers will now be subject to a wide variety of
liability regimes: Warsaw, Warsaw/Hague, Montreal Inter-Carrier Agreement 1966, [I1A/MIA, the
EC-Regulation, or a combination of these instruments. This was not what the drafters of the original
Warsaw Convention for the Unification of Certain Rules on airline liability had in mind. Although
the work of the IATA and EC has to be praised, the IIA and the EC Regulation should be regarded as
interim measures, paving the way for adoption of the ICAO Convention. Consequently, it would be
desirable to have the Warsaw Convention replaced by a new uniform instrument prepared at
governmental level to be adopted by states world-wide.

Raising passenger limits, and unlimited liability

The wide variety of applicable instruments reflects, among other things, widespread dissatisfaction
with the liability limits imposed under the current Warsaw Convention. In the beginning of the
nineties, ICC proposed a so-called three tier system: a contractually agreed (by means of an Inter-
Carrier agreement) carrier-paid cover, in excess of the underlying treaty defined “first tier”, topped
by an optional supplemental insurance cover, possibly amounting to a complete deletion of the
liability limit, accepted or rejected by the individual passenger at his own discretion and expense.
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ICC favoured limited liability under the above-mentioned first and second tiers, whereas the optional
third tier cover might be individually unlimited, although, for reasons related to technicalities of
insurance, subject to an overall aggregate limit per aircraft and accident.

However, as proven by the coming into being of the EC Regulation and the acceptance of the
[IA/MIA, it is now clear that unlimited liability is an achievable aim, even in terms of insurability.
Moreover, unlimited liability has several advantages. Firstly, such a regime will bring global uniformity
to the regime govering passenger claims. Secondly, unlimited liability will encourage parties to
settle their disputes, instead of going into lengthy and expensive court battles, when trying to prove
wilful misconduct. Thirdly, compensation should adequately reflect, and be significantly related to,
the actual economic losses suffered by the victims of airline accidents. Limited liability does not
achieve this. In the fourth place, limits are seen as a starting point for settlement negotiations as
passengers expect to receive at least as much compensation as the scale of limits represents. Fifthly,
provision has been made to the effect that liability limits are to be reviewed at regular intervals as
inflation has an eroding effect on them.

From this perspective, there is no longer a need for thethree tiersystem which ICC supported initially.
A mandatory, treaty-defined, carrier-paid cover which is not related to any monetary limit is now
recommended. Such a solution has to be dealt with outside the existing Warsaw System, preferably
by a new convention, to be concluded by (ICAO) states.

In order to alleviate the heavy burden of unlimited liability, the liability should be strict up to
100.000 SDR. Beyond this amount there should be fault liabilitv. The question remains whether to
shift the burden of proof on to the passenger or not. Since the passenger enjoys the benefit of strict
liability up to 100.000 SDR, there seems to be no reason to shift the burden of proof from the passenger
to the carrier above that amount. The disadvantage of this option could be that it results in lengthy
litigation on the establishment of fault by claimants. On the other hand, since aviation accidents are
often complex and involve technical difficulties, a presumed fault liability could be said to be
preferable, for the purpose of protecting consumer’s interests, and limiting protracted court cases.
ICC recommends further investigation of this issue, and inclusion of an optional clause in the ICAO
Draft Convention.

Compensable damages

Itis welcomed that the ICAO Draft Convention (see Article 23) has specifically outlawed compensation
of punitive damages. Thus, this issue, which has been often the subject of litigation in the US, may
now formally be resolved by treaty law.

Advance payment to meet the immediate economic needs

The ICAO Draft Convention (Article 22 A) refers to advance payments, to be made at the choice of
the carrier, in order to address the immediate needs of the persons who would, according to that
provision, be entitled to such pavments. There may be a problem when it is unclear who is going to
decide what amount corresponds with the first economic needs. Rightly so, the ICAO Draft
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Convention leaves it to the discretion of the carriers of states signatory to the (draft) convention to
make any advance payment. ICC supports the non-mandatory provisions on advance payments to
be made to passengers or persons entitled to claim on their behalf.

Claims against third parties

Article 23 of the ICAO Draft Convention contains the basis of claims brought by a claimant agairnst
the carrier. This provision clarifies the situation under Article 24 of the Warsaw Convention. Airlines
are now subject to a liability regime which is at least comparable to that of third parties. Any action
for damages, however founded, whether under the Convention or in contract or in tort or otherwise,
can only be brought subject to the conditions as are set out in the Convention. The cause of an
accident can lie with the aircraft manufacturer, the ATC or other third parties involved in commercial
aviation. Unjustified and artificial provisions designed to protect either second (i.e., airlines) or third
parties should be avoided. On the other hand, in the light of the complexity of aviation cases, claimants
would benefit from a system of “channelled liability” through the carrier.

Article 23 adequately reflects these interests. Whether necessary or not, Article 31 of the ICAO Draft
Convention confirms the rights of airlines to take action against such third parties.

Cargo

The baggage and cargo provisions contained in the ICAO Draft incorporating the provisions of
Montreal Protocol 4 are not controversial and should be maintained. Otherwise, reference is made
to discussions within the JCC Committee on Air Cargo.

- END -




(5 pages)

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

LIABILITY OF THE CARRIER AND EXTENT OF COMPENSATION
FOR DAMAGE - DEATH AND INJURY OF PASSENGERS

(Presented by India)

Under the Warsaw Convention the liability was based on the fault of the carrier. The
(ault of the carricr was presumied and it was for the carrier to prove that it was not at
fault. In its time, the presumption of fault and resuftant liability was a bold tepistative
step departing [rom the common principle "actroi incumbit probatio™. 1t clearly
favoured the ciaimnant and took into account the technical and operational complexity
of air transport, which would make it difficult for the claimarnt to prove cartier’s fault.
As quid pro guo, the amount of liability was limited. However, in CIIISC of swillul
misconduct of the carrier, the liability could be unlimited. Thus, the preswmed faull

of the carrier and limits of liability were the main principles of the internaticnal

regime governing the carrier’s liability.

In its practical application, the convention was de lacle amended by a private
agreement belween the air carriers operating to, {rom or via the lerritory of the United
States of America through the Montizal Interim Agreement ol 1966, Tl}c agreziment
introduced the principle of strict Hability regardless ol the Tault of the canicr aed olso

increased the hobility limits to US$ 75,000 inclusive of legal fees and costs
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Subsequent intemational instruments adopted under the auspices of the 1CAOQ,
namely, the Guatemala City Protocol, 1971 and the Additional Protocol No.3, with
respect to the death or personal injury of the p'assengcr,'inc01p0rale the punciple of
strict Lability reguardiess of the Jault ol the carrier. The limits of liability, however,
could not be broken cven in case of acts or omissions done with intent to cause
dumage or recklessly and with knowledge that damage would probably result ie

wilful misconduct.

This principle o strict liability in the first tier of liability limits hes ulso been
incorporated in the Agieenment on Measurés to hnplement the IATA. lnter-carricr
Agreement on [assenger Liability, the European Union Regulation on Air Cania
Liability, besides the initistives taken by some of' the States 10 modernise and update
the regime and limits of liability for international cairiage of passenger by air. Thus,

the concept of strict lability has been implinted since the 1966 Montieal Agrecment,

Under the intcrnational instruments, which are in force, namcly, the Warsaw
Convention and the Warsaw Convention as amended by the Hague Protocol the fimiis
of liability are 8300 SDRs (USS$ 10,0.00) and 16,600 SDRs ('US$ 20,000
respectively. However, in case of wilful misconduct ¢l the carrier, these hmiits Jdo na
apply. But, under the Guatemala City Protocol, 1971 and the Additional Protocol
No.3, which arc not yet in force, the limils of liability are capped ta one hundied

thousand SDRs.

The draft new convention proposes to introduce a {wo-tier liability system in the casc

of accidental death or injury 10 a passenger
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. a) In the first tier, a regime ol slrict Jiability upto hundred thousand SDIRs,

irrespective of carrier’s faull; and

b) ©  In the second-ticr, a regime on the basis of presumed fault of the carricr

without any numerical limits of liability.

The above proposals represent a substantive departure {iom the status quo. 1t may be
pointed oul that a regime, which provides for unlimited liability of the carrier, based
on its presumed fault tantamount to strict liability. Undoubtedly, such a regime would
be against the interests of air carriers, especially the smalf and middle size. A lability
regime 1o be acceptable to majority of States should equitably balance the interest ol
both the consumer as well as the airline. Therefore, in an attempt to modernise the
existing regime and limits of liability, care should be taken not to go to the uther
extreme of providing for unlimited liability coupled with regime, which antamount to

strict liability. Such a regime would make very survival of the carriers yuestionable

Further, the implication ol the proposal for unlimited liability is that depending upon
the assessed value of life ol the claimant, the carrier would be required to pay
compensation in case of death or injury. The insurance companies and under writers
will have to make provisions for such situations and will, therefuore, hike up the
insurance premiums to be paid by the carriers. 1t goes without saying that the value of
life of a passenger [tom the developed countries would invariably gel assessed al
much higher compensation amount than that of a passenger coming from the
developing countries. So, whilc the passengers of developing counteics, in the case vl
death or injury, would get less compensation fram the airlines of the developed

countries, passengers of the developed countrics will get higher compensation wmonnt
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10.

from the airlines of the developing and developed countries. In other words, ihe
passengers of both develuping and developed countries will end up payitng similar b

more amount for the travel, but the main beneliciaries of the unlimited hLability would
be the passengers ol the developed countries.  This is not considered tv be a fair

proposition.

It may alsu be stressed upon that the acceptability of a regime by carriers did nol
necessarily mcan acceptability of -that regime by the Guvernment also. The

Governments have 1o consider not only the regime applicable to international carringe
by air but also as applied to domestic air transport and other modes of transportation.
In view of these considerations, it would be difficult for developing countrics to apiec

to a general waiver of limits of liability.

‘The Indian delegation uccepts the need to modernise ond update the liability regime
under the Warsaw system. However, any proposal in this regard should suike o
balance between the interests of passcngers on the oue hand and that of the air
transport industry on the other so that the air transpert industry, cspecially of the
developing world, can elso survive. The Indian delegation would. therefore. like to
make the fullowing proposals in case of accidental death or injury to a passenger for

consideration by this Conference:

a) The liability of the carrier shall be strict irrespective of its fauli, however.

subject 1o a limit ol one hundsed thousand SDRs.

b) The above limits of liability shall not apply it it is proved that the dumage

resulted from an act or omission of the carrier, his servunts or agents. done
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with intent to cause damage or recklessly and with knowledge that the damage
would probably result; provided that, in the case of such act or omission of o
servant of agent, it is also proved that he was acting within the scope of his

employment.

Only actual compensatory damages are recoverable and are vequired to be

proved by the claimant.

— END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

REVIEW OF LIMITS - ARTICLE 21C

(Presented by India)

The Warsaw Convention anJ the Warsaw Convention as amended by the Hague
Protocol, under Article 22 stipulates the timits of liability but does not include any
provision for periodic review of the limits of liability established under the
Convention. To take care of devaluation of currency, the Guatemala City Protocol,
1971 and the Addili@nul Protocol No.3, 1975, have stipulated that Conlerences of the
Parties to the Guatemala Cily Protacol, shall be cunvened during the fifth and tenth
years respectively aller the entry into force of the said Protocol for the purpose of

reviewing the limits of liability.

As pointed out by the ICAO Secretariat in its pupcr LC/30-WP/4-26 of 1" May, 1997,
provisions regarding the revision of the limi.ls of liability can also be found in various
other transport convenlions; among others, the Convclbuion on Civil Liability for
Damage cuaused during carriage of Dangerous Goods by Road, Rail and [nland
Navigation Vessels, signed at Geneva on 10™ October, 1989. The Indian delegation,
therefore, in order to provide certain degree of flexibility within the new convention
to counter-balance the effects of inflation, accepts the need of periodic review of the
limits of liability prescribed thereunder. Nonctheless, any mechanism evolved to
p;riodically review the limits should provide an opportunity to each State Party to
patlicipate in the process ol 1eview and o tuke jts own decision whether to veeept the

revised limits or not. [u other words, the autoivatic application of the revised limits,
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done by the Depository alone and not disapproved within three months by majurity of
the States Parties afler being notified, as proposed, is not acceptable to the Indian
delegation. It shail also not be out of place to mention that the special contract
provisions proposed in Article 21D could be used to accommrodate higher limits of

liability or no limits of liubility, whatsoever, if acceptable (o lhe carrier.

In view of foregoing, the Indian delegation accepts the need to provide for periodical
teview of the limits of liability. However, the mechanisin proposed to review the
limits of liability and applicability of the revised limits is not acceptable to the Indiao
delegation. The Indian delegation would like 1o propose that Conferences of the
Parties (o the new Convention may be convened at an interval of every six years afler
the date of entry into force of the Convention for the purpose of reviewing the limits
established under the Convention. Such Conlerences may be convened coinciding
with the trienniul session of the ICAU Assemibly to avoid additional expenditute.,
These Conferences shall review the revision in the limits of liability by reference to an
inflation factor which corresponds to the accumulated rate of inflation since the
previous revision or in the first instance since the date of entry into force of the
Convention. The measure of the rate of inflation to be us;d in determining the
intlation factor shall be the weighted average of the annun) rates of increase or
decrease in the Conswiner Price lndices of the States whose currencies comprise the
Special Drawing Right mentioned in paragraph | of Article 21B. The revised limits

shall be applicable {0 a Stale Party or its airlincs only if it accepts the same.

- END -
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(Montreal, 10 to 28 May 1999)

JURISDICTION - ARTICLE 27

(Presented by India)

1. Article 28 of the Warsaw Convention, in an imperative way, stipulates that an action

for damages, at the option of the plaintiff, may be brought:

a) before the court having jurisdiction where the carrier —
i) is ordinarily resident, or
i) has his principal place of business, or

iii) has an establishment by which the contract has been made or

b) belore the court having jurisdiction at the place of destination,

Thus, o wide choice of fora is already availuble 1o permit a dcgree of “forum
shopping”. The Guaiemala City Protocol, in 1971 introduced for the first time an
additional forum in which claims could be adjudicated, namely, by the court whee
the passenger has his domicile of permanent residence (the so-called fifth
jurisdiction). [t is pertinent to note that the introduction of the filth jurisdiction under

the Guatemala City Protocoi and subscquently under the Additional Protocol No3

(2 pages)
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was linked with a very important pmvision that the liniits of liability prcscriBed

thereunder was capped to a maximum limit of one hundred thousand SDRs.

The proposed new instruments also provide for the fifth jurisdiction. It may be
pointed out that under Article 20 there is already a proposal 1o waive the limits.
However, the Indian delegation has separately proposed that the cap on the limits of
liability could be removed subject to proof of wilful misconduct. In the light of the
proposed liability regime, the acceptance of the fifih jurisdiction as an additional
forum has far-reaching imblicalions for sn.lall and medium sized airlines, especially,
of the developing world, which would be extremely serious both from the puint of
view of logistics as well as financial costs. Therefore, it may not be possible for the
Indian delegation to accept the [ifth jurisdiction, as propcsed. However, we arc
favourably inclined to support the French proposal that at the time of ratification,
adherence or accession of the Convention, each State Party shall declare whether the
fifth jurisdiction shall be applicable to it and its carriers and such declarations shall be

binding on all other States Parties.

- END -
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(Montreal, 10 to 28 May 1999)

COMMENTS ON ARTICLE 20 :

COMPENSATION IN CASE OF DEATH OR INJURY OF PASSENGERS

(Presented by 53 African Contracting States)*

Summary

This working paper presents the views of its sponsors in respect to
Article 20 of the draft text of the Convention and proposes the three-tier
regime that would reconcile the concerns of all stakeholders.

Paragraph 2 of Article 20 is a crucial issue raising concerns in respect to unlimited liability,

in the second tier, with the burden of proof on the carrier. There is as yet no consensus on whether the burden
of proof, in the second tier, should be on the carrier or on the passenger; as evidenced by the split during the
discussions at the last session of the ICAO Legal Committee as well as the discussions within the Special
Group on the Modemization and Consolidation of the WARSAW System.

While accepting that the protection of the consumer is of great importance, it is also necessary

not to neglect the interests of the carrier. Any initiative to be adequate on a world-wide basis must of necessity
be a trade-off between the interests of the various stakeholders:

the interests of the consumer for reasonable and fair compensation

the interests of the state in ensuring equitable protection for their citizens

the interests of the airlines to contain their liability expenses and insurance premium at
reasonable levels

the collective interests of all stakeholders to ensure uniform rules that reduce legal conflict and
simplify claim settlement

Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad,
Comoros, Congo, Cdte d’Ivoire, Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Eritrea, Ethiopia,
Gabon, Gambia, Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania,
Mauritius, Morocco, Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tome and Principe, Senegal. Seychelles, Sierra
Leone, Somalia, South Africa, Sudan, Swaziland, Togo, Tunisia, Uganda. United Republic of Tanzania, Zambia and
Zimbabwe.

(2 pages)
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The argument drawn from the acceptance of the IATA Inter-carrier Agreements by a large
number of carriers is not convincing when one takes into account that the inter-carrier agreements have neither
been accepted by the majority of IATA members nor do they sufficently cover the world, thus lacking essential
universality and wider geographical coverage. With unspecified limits in the second tier, airlines would face
increases in insurance costs.

The observer for the International Union of Aviation Insurers (IUAI) stated during the
discussion at the Special Group that aviation insurers would prefer that clear limits of liability be established.
If this was not possible, the insurers would prefer that the burden of proof be on the passenger. This is a signal
that insurance costs will in the long run increase.

The additional defense contained in paragraph (c) of Article 20 of the draft is not a substantive
improvement since the defence was available under the Warsaw System, albeit implicitly and rases other
difficulties.

However, cognisant of the fact that the issue of the burden of proof is of critical importance
and a condition precedent to the acceptance of any expansion of the jurisdictional choice in Article 27, it is
essential to seek a solution that would offer fair and equitable compensation to the vast majority of the
travelling public. In the context it is proposed that a three-tier system be adopted under which:

a) the carrier will be liable in the first tier, for claims of up to SDR 100,000, on the basis
of strict liability;

b) for claims exceeding that amount and up to a second layer of 500,000 SDR, the
liability of the carrier would be based on the principle of presumptive hability, i.e. the
carrier will have the defense of non-negligence;

c) for claims in excess of the third layer of 500,000 SDR, the liability of the carrier
would be based on fault, without a numerical himit of liability.

This proposal would cover the vast majority of cases. For those claimants that seek to recover
in excess of 500,000 SDR, the burden of proof will shift fo them.

The Diplomatic Conference is invited to consider the following amendment to Article 20:

« 1.  Subject to paragraph 2 below, the carrier shall not be liable for damages arising
under Article 16 paragraph 1, which exceeds 100,000SDR if the carrier proves that
it and its servants or agents took all measures that could reasonably be required to
avoid the damage or that it was impossible for it or them to take such measures.

2. The liability of the carrier above an amount of 500,000 SDR shall be subject to
proof that the damage sustained by the passenger was due to the fault or neglect
of the carrier or its servants or agents acting within their scope of employment. »

- END -
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COMMENTS ON ARTICLE 21 A: LIMITS OF LIABILITY

(Presented by 53 African Contracting States)*

Summary

This working paper presents a proposed amendment of Article 21 A.

Proposal:

1. Article 21A, in an imperative manner, fixes an arbitrary monetary value for damages occasioned by
delay in the carriage of passengers, baggage or cargo.

2. In order to achieve a balanced approach, it is proposed to simply delete paragraph 1 of Article 21 A,
which fixes a sum or value as a compensation for the delay of a passenger.

3. With respect to the per passenger limit, it is proposed that the liability of a carrier in the case of
destruction, loss or damage of baggage should be limited to a sum of up to 735 SDR’s per passenger.

4

The reference to delay in Article 21 A, paragraph 2, 3 and 4 should therefore be deleted and any
necessary adjustments be made to paragraph 5.

Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Comoros,
Congo, Céte d’Ivoire, Democratic Republic of Congo, Djibouti, Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon, Gambia,
Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius, Morocco,
Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone, Somalia,
South Africa, Sudan, Swaziland, Togo, Tunisia, Uganda, United Republic of Tanzania, Zambia and Zimbabwe

(3 pages)
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Reasons:
5. The reasons advanced for the above proposals are as follows:

(a) There is no clear definition for a delay. The Special Group on the Modernization and
Consolidation of the “Warsaw System” was incapable of agreeing on a definition as
the reasons for delay, duration of delay (including force majeur etc.) are not easy to
agree upon.

(b) Article 18 of the Draft Convention includes delays as a matter for compensation for
passengers, and checked baggage. The courts can invoke Article 18 and investigate
the defenses of the carrier and therefore there is no need of arbitrarily fixing a
monetary value in the Convention in disregard of the circumstances that led to delay
and the damages caused by the delay in the first place.

The Diplomatic Conference is therefore invited to consider the attached amendments in
Article 21 A.
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ATTACHMENT
ATTACHMENT
Article 21 A - Limits of Liability
1. In the carriage of baggage the liability of the carrier in the case of destruction, loss or damage is limited

to [735] Special Drawing Rights for each passenger unless the passenger has made, at the time when checked
baggage was handed over to the carrier, a special declaration of interest in delivery at destination and has paid
a supplementary sum if the case so requires. In that case the carrier will be liable to pay a sum not exceeding
the declared sum, unless it proves that the sum is greater than the passenger’s actual interest in delivery at
destination.

2. In the carriage of cargo, the liability of the carrier in the case of destruction, loss or damage is limited
to a sum of [17] Special Drawing Rights per kilogramme, unless the consignor has made, at the time when the
package was handed over to the carrier, a special declaration of interest in delivery at destination and has paid
a supplementary sum if the case so requires. In that case the carrier will be liable to pay a sum not exceeding
the declared sum, unless it proves that the sum is greater than the consignor’s actual interest in delivery at
destination. ’

3. In the case of loss, damage or delay of part of the cargo, or of any object contained therein, the weight
to be taken into consideration in determining the amount to which the carrier’s liability is limited shall be only
the total weight of the package or packages concerned. Nevertheless, when the loss or damage of a part of the
cargo, or of an object contained therein, affects the value of other packages covered by the same air wayhbill,
or the same receipt or, if they were not issued, by the same record preserved by the other means referred to in
paragraph 2 of Article 4, the total weight of such package or packages shall also be taken into consideration
in determining the limit of liability.

4. The foregoing provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved that the
damage resulted from an act or omission of the carrier, its servants or agents, done with intent to cause damage
or recklessly and with knowledge that damage would probably result; provided that, in the case of such act or
omission of a servant or agent, it is also proved that such servant or agent was acting within the scope of its
employment.

5. The limits prescribed in Article 20 and in this Article shall not prevent the court from awarding, in
accordance with its own law, in addition, the whole or part of the court costs and of the other expenses of the
litigation incurred by the plaintiff, including interest. The foregoing provision shall not apply if the amount
of the damages awarded, excluding court costs and other expenses of the litigation, does not exceed the sum
which the carrier has offered in writing to the plaintiff within a period of six months from the date of the
occurrence causing the damage, or before the commencement of the action, if that is later.

- END -
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COMMENTS ON ARTICLE 27 - JURISDICTION

(Presented by 53 African Contracting States)*

Summary

This paper presents the views of the sponsors that Article 27 is a package
to be considered along Article 20, in particular with the issue of the burden
of proof being on the carrier for claims in excess of the first tier.

Paragraph 2 of Article 27 introduces a fifth jurisdiction based on the domicile of the passenger.
This paragraph is crucial and interlinked with Article 20. Major concerns were expressed in respect thereto,
particularly so when taking into account the regime of unlimited liability. A consensus has yet to be reached
on the introduction of fifth jurisdiction. Neither is there a consensus on the concept of domicile related thereto.

The sponsors believe that the existing four jurisdictions are adequate as they cover more than
90% of the cases allowing the passenger the option to bring legal action where the passenger has permanent
residence at the time the accident occurs. The introduction of fifth jurisdiction would bring more complications
than benefits and would not promote the necessary consensus.

While a fifth jurisdiction was included in the Guatemala City Protocol, it was within the
scenario of unbreakable limits of liability. As the new draft departs substantially from the concept of
unbreakable limits of liability, the inclusion of a fifth jurisdiction in the new draft is not a convincing argument
for its incorporation in the new Draft. '

Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape-Verde, Central African Republic, Chad, Comoros,
Congo, Cote d’Ivoire, Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon,
Gambia, Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius, Morocco,
Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tomé & Principe, Senegal, Seychelles, Sierra Leone, Somalia,
South Africa, Sudan, Swaziland, Togo, Tunisia, Uganda, United Republic of Tanzania, Zambia and Zimbabwe.
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Any expansion of jurisdictional choices would lead, over the long term, to an increase in
insurance costs for the carrier.

In addition, the court of the proposed fifth jurisdiction would not be concerned only with the
calculation of a passenger’s claim, but also with issues related to assessment of fault, contributory negligence
and other matters related to Article 20. Accordingly, the sponsors have difficulty in accepting the expansion
of the jurisdictional choice.

The Diplomatic Conference is invited to take into account this working paper.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

COMMENTS ON ARTICLE 20:
COMPENSATION IN CASE OF DEATH OR INJURY OF PASSENGERS

(Presented by Viet Nam)

Regarding issues of liability of the carrier raised in Article 20 of the draft Convention,
Viet Nam supports the two-tier system of liability. However, the modernization of the liability system of the
. Warsaw Convention should balance the interests of passengers with those of the air transport industry so that
the air transport industry, especially of the developing countries, can also survive and develop. Therefore
Viet Nam would like to propose the liability system in case of death or injury of passengers as follows:

— The first tier shall be a regime of presumed fault liability of up to 100 000 SDR.

— The second tier shall be a regime of proven fault liability without numerical limits
with burden of proof on the part of the passenger. The fault of the carrter should
include its neglect.

Pursuant to our proposal, the interests of consumers are increased by the extent of the carrier’s
Liability limit of up to 100 000 SDR according to the first tier, and by the inclusion of the carrier’s neglect
according to the second tier. This is a big progress in favour of protection of the consumers. Viet Nam would
like the developed countries to consider the proposal, taking into account the current development level of the
air transport industry of developing countries.

— END —

(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

COMMENTS ON ARTICLE 21 C:
REVIEW OF LIMITS
(Presented by Viet Nam)
Viet Nam does not oppose the provision regarding the mechanism of raising limits of liability
at five-year intervals in accordance with the accumulated rate of inflation. However, the mechanism should
create opportunitics for all States Parties to participate in the revision of limits of liability and should reflect

the world’s economic development as well.

Therefore, Viet Nam would like to propose the following mechanism for reviewing limits of
liability:

— The revised limits shall not come into effect unless ratified by the majority
of States Parties and the revised limits shall be applicable to the ratifying
States Parties and their airlines only.

— END —

(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

COMMENTS ON ARTICLE 27:
JURISDICTION
(Presented by Viet Nam)
Based on principle of balance between the interests of consumers and those of air transport
industry, it is clear that the acceptance of the fifth jurisdiction will create unfavourable conditions for small and
medium-size airlines, especially of the developing countries. Therefore, it is hard for Viet Nam to accept the

fifth jurisdiction as mentioned in the draft Convention. However, Viet Nam supports the solution proposed in
paragraph 3 bis of Article 27 of the draft.

— END —

(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
'FOR INTERNATIONAL CARRIAGE BY AIR

ARTICLE 27 - FIFTH JURISDICTION

TWO CASES REFLECTING UNITED STATES LAW
ON FORUM NON CONVENIENS

(Presented by the United States of America)

In its Working Paper on “The Fifth Jurisdiction”, the United States noted under Legal
Considerations Relating to the Fifth Jurisdiction, paragraph 3 - “Forum Shopping™:

... the presence of a fifth jurisdiction could well result in fewer “forum
shoppers” winding up in U.S. courts. With a convenient “homeland” court
available to them, more non-U.S. residents will choose to sue in their “home
court,” rather than to bring suit in the U.S. Furthermore, U.S. courts are far
more likely to dismiss lawsuits brought by non-U.S. residents on the grounds
of forum non conveniens if a convenient homeland court is available to the
plaintiff because of the fifth jurisdiction.”

Set forth below are synopses of two U.S. cases: Piper Aircraft v. Reyno, 454 U.S. 235 (1981)
and Nolan v. The Boeing Company, 919 F.2d 1058 (CA 5, 1990). These cases illustrate this concept of forum
non conveniens as applied by U.S. courts to foreign nationals suing in the United States. In these cases,
jurisdiction would otherwise be available in U.S. courts, but the courts dismissed the cases on the basis of
forum non conveniens.

(4 pages)
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SYNOPSIS:
PIPER AIRCRAFT CO. v. REYNO
454 U S. 235 (1981)

Decision by the Supreme Court of the United States
(The highest appeals court in the United States)

Suit by Representatives of several citizens and residents of Scotland who were killed in an airplane crash in
Scotland during a charter flight by a British carrier. The pilot and all of the decedents’ heirs and next of kin
were Scottish subjects and citizens, and investigation of the accident was conducted by British authorities. Suit
was against the U.S. manufacturer of the plane and propellers. A motion to dismiss on the basis of forum non
conveniens was granted by the District Court, but reversed on appeal. The dismissal was reinstated by the
Supreme Court of the United States.

The Supreme Court held:

Dismissal under forum non conveniens will ordinarily be appropriate where trial in the plaintiff’s
chosen forum imposes a heavy burden on the defendant or the court, and where the plaintiff is unable
to offer any specific reasons of convenience supporting his choice. The fact that applicable law is
more favorable to the plaintiff in his chosen forum, does not defeat application of the doctrine. To
permit such inconvenient cases would pose substantial practical problems, requiring that trial courts
determine complex problems in conflict of laws and comparative law, and increasing the flow into
American courts of litigation by foreign plaintiffs.

The District Court properly decided that the presumption in favor of the plaintiff’s forum choice
applied with less than maximum force when the plaintiff or (as here) the real parties in interest are
foreign. When the plaintiff has chosen the home forum, it is reasonable to assume that the choice is
convenient; but when the plaintiff or real parties in interest are foreign, this assumption is much less
reasonable and the plaintiff’s choice deserves less deference.

The District Court did not act unreasonably in concluding that fewer evidentiary problems would be
posed if the trial were held in Scotland, a large portion of the relevant evidence being located there.
The District Court also correctly concluded that the problems posed by the petitioners’ inability to
implead potential Scottish third-party defendants — the pilot’s estate, the plane’s owners, and the
charter company - supported holding the trial in Scotland.

The District Court’s review of the factors relating to the public interest was also reasonable. Even
aside from the question whether Scottish law might be applicable in part, all other public interest
factors favor trial in Scotland, which has a very strong interest in this litigation. The accident occurred
there, all of the decedents were Scottish, and apart from the petitioners (appointed U.S. representatives
for the purpose of the litigation), all potential parties are either Scottish or English.
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SYNOPSIS:
NOLAN v. THE BOEING COMPANY
919 F. 2d 1058, 1067-70 (CAS5, 1990)

Suit by U.S. appointed representatives for purposes of the suit on behalf of mainly U.K. citizens and residents
(none of the decedents were U.S. citizens or residents) for death from the crash of a British Midland Airways
(BMA) B 737-400 aircraft en route from London, England to Belfast, North Ireland. The aircraft was owned
and maintained by BMA, a U.K. corporation. The action was brought against Boeing Company and General
Electric Company (designer and manufacturer of part of the aircraft engines). The District Court dismissed
the case on the basis of forum non conveniens. On appeal, the Federal Court of Appeals affirmed. The Court
of Appeals held:

In addressing forum non conveniens motions the district court must follow a two-step process. The
court must first find that there is an adequate alternative forum in which to try the case. If the court
finds that such a forum exists, it must then consider various private and public interest factors in
determining the propriety of a forum non conveniens dismissal.

The district court properly made these determinations. The United Kingdom—the home of most of
the represented plaintiffs, the headquarters of the air carrier, and the site of the accident—constituted
an adequate forum in which to resolve this dispute. Moreover, to insure “availability” of the forum,
the court conditioned its dismissal order on the defendants’ agreement to submit to jurisdiction in the
United Kingdom.

The district court then carefully evaluated the private interests of the litigants. First, it noted that
although the plaintiff’s choice of forum must weigh in the balance, the choice of foreign plaintiffs
merits less deference than that of American plaintiffs. In concluding that the U K. would be the more
convenient forum, the court noted the appellants’ argument that the evidence regarding the design,
assembly, manufacture, and testing of the aircraft is in the United States. However, the evidence
regarding the crash itself and the actions of British Midland Airways—which is essential to the
defendants’ claim that pilot error caused the crash—is in the United Kingdom. The court also noted
that (1) substantially all of the damages evidence is in the U.K.; (2) many of the witnesses, most of
whom were in the UK., were beyond the compulsory process of the federal courts; and (3) the
defendants would be unable to join BMA as a third-party defendant in the U.S. federal forum. In
short, the district court found that all of the private interest factors favored the United Kingdom forum.

The district court also found the public interest factors to weigh in favor of the U K. forum. None of
the more than 100 plaintiffs in these sixteen cases is a U.S. resident or citizen. The accident occurred
in England and English law would most likely govern the resolution of these cases. Moreover, the
district court noted that a trial could last for months and found that because the controversy had no
connection whatsoever with the state of Louisiana, such onerous jury duty should not be imposed on
the citizens of Louisiana.
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After reviewing all of the factors and evidence considered by the district court, we conclude that the
court acted neither unreasonably nor arbitrarily in dismissing these cases on the grounds of forum non
conveniens.

The primary purpose of forum non conveniens is to allow a court to resist impositions upon its
Jurisdiction and to protect the interests of parties to the litigation by adjudicating the claim in the most
suitable and convenient forum. A forum is suitable and convenient when the entire case and all parties
come within the jurisdiction of that forum. ‘

- END -
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AN AVIATION INSURANCE VIEW OF THE
DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

(Presented by International Union of Aviation Insurers — ITUAI')

INTRODUCTION

The IUAI produced the first version of this aviation insurance view in January 1998. It commented on the draft
Convention produced by the April/May 1997 ICAO Legal Commission meeting. This version - Version 2 -
has been prepared in response to the revised draft Convention (referred to subsequently as “the 1998 draft”),
that was produced by the Special Group of the Legal Committee at their April 1998 meeting.

This paper offers comment and views from an aviation insurance perspective: it has been prepared by a small
group representing insurance underwriting interests in the French, German, Italian, Swiss, UK and US markets.
This paper has been endorsed by the IUAI Executive Committee, but cannot be taken to represent a formal
TUAI policy. TUAI is not a policy making body.

Insofar as the new Convention will overcome the problems of the existing fragmented regime it is to be
welcomed. The existing instruments are imperfect and of only partial effect; the EC regulation applies only
to European carriers and the IIA was intended only ds a temporary measure in anticipation of the new
Convention. At the same time it must be recognised that the lengthy ratification process for a new Convention
could ensure a continuance of a mixed regime for some years to come.

The 1998 Special Group draft is a marked improvement on its predecessor, and insurers are pleased to note
that many of their concerns over the original have been satisfactorily addressed. This paper confines itself to
those articles of the 1998 draft where insurers still have concerns. It is important to restate here that clarity
is the principal virtue that insurers seek in the new Convention; we believe that this is also in the best interests
of insureds.

(5 pages)
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GENERAL

It remains true that a greater exposure to liability claims must be funded by increased insurance premiums.
The cost of insurance will, in the long run, be determined by the degree of exposure to risk and the level of
claims paid. In the shorter term, other forces within the market affect aviation insurance rates, but the
long-term trend inevitably will reflect the degree of exposure and level of claims. The 1998 draft, like its
predecessor, is likely to increase the volume of claims and to increase the level of damage awards. That said,
it is not possible to quantify the increases because of the unpredictable nature of market forces and future
claims settlements.

Article 16

We welcome the removal of “mental injury” from this Article. However, for the sake of clarity, and to prevent
the possibility of “mental injury” finding its way back through an over-generous interpretation of the word
“injury”, it would be prudent to qualify it as “bodily injury” throughout the text.

Again for reasons of precision and clarity, it would be preferable to substitute “negligence or wrongful act or
omission” for “fault” at the end of 16(2). Negligence is a well-understood legal concept, whereas fault is more
open to further judicial interpretation. The suggested form of words is taken from Article 20(c), where
presumably it was included to aid interpretation in jurisdictions that did not have a negligence concept per se.
This amendment would add clarity and uniformity, particularly if it were applied throughout the draft.

There is a difference in wording between 16(1) and 16(2). The former states “...the carrier is not liable fo the
extent that...”, whereas the latter has “... the carrier is not liable if and to the extent that.....” It seems that
this difference may be unintentional since Article 17 uses the same wording as 16(2). This last has the virtue
of precision and should be adopted throughout the draft.

It is puzzling to find a definition of baggage in 16(4) at the end of the Article when the word has already been
used as an unqualified term in 16(1), (2) and (3). Since it is a definition that applies to the entire Convention
it would be better placed at the beginning, either in Article 1 or 3.

We welcome the inclusion of the twenty-one day period in 16(3). It is helpful for carriers to know at what point
missing luggage translates into a claim. '

Article 17

We have argued previously that “event” is too wide a description for damage causation, and could lead to an
increase in claims. “Event” is an entirely neutral word, and could describe any combination of circumstances
entirely extraneous to, but occurring during, the carriage by air which gave rise to damage. It should be
replaced by “accident” in line 2 of 17(1) and in 17(4).

Article 19
We remain concerned that the present wording of Article 19 is capable of several different readings. It is

believed that in the first sentence it is intended to exonerate the carrier to the extent that damage was caused
either:
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a) By the person claiming compensation, or,

b) By some other party (such as, for example, a cargo forwarder), from whom the party claiming
compensation derives rights.

The second sentence is believed to cover the situation where the claim is progressed by the Executor or
Administrator of a deceased person's estate.

However, in another reading the first sentence can be taken to cover where compensation is claimed by the
passenger (i.e. the victim or next of kin and/or assignees), whilst the second sentence can be taken to recognise
the rights of third parties to claim compensation. Thus, for example, the employer of a passenger (or any other
third party, ¢.g. the aircraft manufacturer) could acquire a right to claim for compensation which may not
otherwise exist.

We maintain our suggestion that as the wording of Article 19 lacks clarity, it be reviewed and redrafted so that
the intention may be made unambiguous.

Article 20

It is to be welcomed that the various options in the previous draft have been set aside in favour of a single tier
of strict liability up to SDR 100,000. There remain, however, three areas for discussion.

Atrticle 20 states that the carrier “shall not be liable for damages. .. ... which exceed SDR 100,000.” The EC
regulation, on the other hand, states that the carrier is liable “up to SDR 100,000.” Although at first sight these
two wordings have the same meaning, the Article 20 version could lead to an unfortunate result. The EC
definition allows damage awards below SDR 100,000, whereas Article 20 could be interpreted as providing
a minimum payment of that amount.

This would be a concern in the US, where plaintiffs’ lawyers are already viewing the SDR 100,000 as a
“personal accident” policy, providing a minimum, guaranteed sum on which to build their clients’ cases.
(See the attached extract from a speech by Lee Kreindler, which was the basis for an article in the New York
Law Review.) It may also be of significance in other jutisdictions, because the “accident” in Article 16, on
which Article 20 relies, could be as minor as a coffee spill. Therefore, there is the potential for SDR 100,000
to be interpreted as the minimum payment for an accident, regardless of the nature and severity of the event.
The use of the EC wording - “up to SDR 100,000” - would lessen this possibility.

We understand that there is support building for the proposition that instead of the carrier having to prove it
took all necessary measures to avoid paying over SDR 100,000, the passenger might be required to prove
negligence to recover in excess of SDR 100,000. From a practical point of view, requiring the plaintiff to
prove negligence is in accordance with the overwhelming majority of legal systems around the world.
Those that do not refer to negligence, nevertheless embrace the concept.

It may also be prudent to reaffirm that the intent is to compensate provable damages. The negative
construction of Article 20 makes it difficult to qualify “damages” with “provable” and therefore it may be
better to insert “provable damages” in Article 16.
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The inclusion of “solely” in Article 20c is worthy of mention. Article 20c was included specifically to provide
a further defence for the carrier as a quid pro quo for his acceptance of the burden of proof. It would be
extremely difficult for the carrier to prove that hability rested 100% with a third party or group of third parties.
The carrier, by virtue of his role, is implicated to some degree almost automatically and it could be argued that
“solely” is inequitable to him. However, it is recognised that the draft has the passenger in mind, and that the
carrier is likely to prove the immediate source of payment for a plaintiff. The carrier could subsequently claim
contributory damages from a third party, although this would be a long process in cases where the cause of the
accident were difficult to determine. This would be a significant financial burden on the carrier.

In practical terms, the fears and concerns of those who objected to the exclusion of this word are likely to be
realised even on the present draft. If a carrier or its insurer is involved in an accident where there appears to
be a strong likelihood of product liability, the case can be defended on the basis of Article 20(c). The
manufacturer would be brought in. The case would proceed to trial. It would only be at trial that the issue
would be decided whether or not the defence was available to the carrier. At the same time the extent of the
manufacturer’s liability would be ascertained and the order of the Court would be that there should be an
apportionment. Since that is the practical effect of the draft, it would be more realistic for the draft to reflect
actuality. This would be achieved by deletion of the word “solely”.

In addition, there appears to be a real possibility that the issue of volunteers which has manifested itself under
the IATA regime may be a continuing problem. Deletion of the word “solely” addresses that.

Article 27

We restate our view that we understand that there is widespread antipathy to the introduction of a fifth
Jurisdiction. Many aviation insurers consider that the traditional text of Article 28, providing for alternative
fora for proceedings at the option of the claimant, has been one of the most successful elements of the existing
arrangements, providing a fair balance between competing interests.

If it 1s the wish to introduce some form of fifth jurisdiction option linked to the domicile or permanent residence
of the passenger, then the primary consequence will be the prosecution of claims by nationals of high
compensation states in their own states regardless of any link between that state and the journey or the
operation of the aircraft in question. Member States may question why aviation should be singled out for this
treatment. Is the victim of a rail crash not entitled to equal treatment?

A fifth jurisdiction will drive up - quite significantly - the exposures of air carriers, especially in those parts
of the world which do not engage in carriage to high compernsation States. This exposure will lead directly to
an increase in insurance charges. It is difficult to justify inviting airlines in the developing world to, in effect,
subsidise the domestic compensation regime in high compensation States. It is suggested that many States are
unlikely to ratify the new instrument with Article 27(2) a included. The Warsaw Convention would, should
this happen, lose its global reach and become a regional instrument.

The substitution of “principal and permanent residence” for “domicile” is welcomed. This signals a clear intent
on the part of the drafters which should aid subsequent interpretation.

Article 27(2) and (3 bis) create an uncertainty through the reference to “and its carriers” in the latter. It
appears that the intention of Clause 2 is to enable a claim brought on behalf of a passenger having principal
and permanent residence in, say, the United States, to be brought before US Courts so long as the requirements
of 2b and c are met in the case of the dcfendant carrier. It makes sense for any extension of the four
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Jurisdictions under Clause 1 to be made optional at the instance of cach State Party. However, the existing
wording of 3 bis could be used to broaden Clause 2 in the sense that if the US makes a positive election that
election would also bind “its carriers”. If “its” means carriers having a US domicile, they are already subject
to US proceedings by virtue of Clause 1, and our concern is that the words “and its carriers” could be used to
export the Fifth Jurisdiction concept and enable a passenger having principal and permanent residence in say,
Japan, to bring suit there rather than any of the existing jurisdictions if the accident arose from carriage of an
airline registered in an electing State Party, even if Japan has not so elected. We believe that the intention is
that this should only be permitted where the Japanese government makes a positive election.

The problem could be solved simply by deleting the words “and its carriers” in 3 bis and introducing some

linking language into the beginning of Clause 2, e.g. by adding the words “which has made a positive election
pursuant to Clause 3 bis” after the words “State Party” in line 2.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN
RULES FOR INTERNATIONAL CARRIAGE BY AIR

Comments on Articles 20 and 27

(Submitted by Member States of the Arab Civil Aviation Commission)*

Article 20 of the Draft Convention addresses an extremely crucial point, i.e. the
liability of the air carrier. In the second tier of liability, the Article places the burden of proof
on the carrier, a point which has received extensive discussions and raised differences of
opinion both within the Legal Committee or in the context of efforts to modernize Warsaw
System.

The ACAC Member States examined the regime of the liability of the international air
carrier and reviewed the alternatives proposed in the first draft of the Convention relating to
the liability of the air carrier for the death or injury of passengers. They have concluded that
the three tier regime proposed in this draft was the optimal text to safeguard the interests of all
parties concerned, and to reconcile the interest of the carrier and the passenger, particularly in
respect of the burden of proof.

The ACAC Member States therefore propose the following regime for the carrier’s
Liability:

1. Limited liability of up to 100 000 SDR, without a need to prove the fault of the carrier.

2. Limited liability over the first tier for a sum ranging from 250 000 to 400 000 SDR,
with the burden of proof on the carrier.

3. Unlimited liability over 400 000 SDR, with the burden of proof on the party who
sustained the damage.

*Jordan, United Arab Emirates, Bahrain, Tunisia, Oman, Iraq, Qatar, Palestine, Saudi Arabia, Syria, Sudan,
Egypt, Morocco, Lebanon, Libya, Yemen.
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Choosing a liability regime that has no ceiling provides equal opportunities to all
passengers and reconciles the requirements of both the carrier and the passenger. Therefore,
there would be no justification for the concept of the fifth jurisdiction proposed in Article 27.
Although the Guatemala Protocol of 1971 provides for such a fifth jurisdiction, it nevertheless
contains a limited liability regime. With the provision for unlimited liability in the draft under
review there is, therefore, no room for a fifth juridiction.

The ACAC Member States hope that these two proposals will be considered favourably
by Member States in the interest of international civil aviation cherished at the Conference.
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)
AT-WP/1769 - SOCIO-ECONOMIC ANALYSIS OF AIR CARRIER LIABILITY LIMITS
AT-WP/1773 - SocIO-ECONOMIC ANALYSIS OF AIR CARRIER LIABILITY LIMITS

1) AIR CARRIER INPUT ON INSURANCE COVERS AND COST; AND
2) IATA INTERCARRIER AGREEMENT

(Presented by the Secretariat)

The attached documents are submitted for information.
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AT-WP/1769
4/1/96

147TH SESSION OF THE COUNCIL

AIR TRANSPORT COMMITTEE

Subject No. 15: Subjects Relating to Air Transport

SOCIO-ECONOMIC ANALYSIS OF AIR CARRIER LIABILITY LIMITS

(Presented by the Secretariat)

SUMMARY

This paper contains a socio-economic analysis of air carrier liability limits requested
by the Council. The Committee is invited in paragraph 28 to review the analysis
and transmit comments to the Council.

REFERENCES
AT-WP/1773 C 146/3
C-Wp10067 C 143/22
Srate letter EC 2/73-95/7
] (dated 24 February 1995)
Introduction
1. In December 1994 the Council (143/22) established the parameters of a socio-economic

analysis of the limits of air carrier liability to be carried out by the Secretariat in co-ordination with the
International Air Transport Association (IATA), as part of a comprehensive effort to accelerate the
modernization of the “Warsaw System” of air carrier liability in the light of the failure to obtain the
necessary number of ratifications to Protocols adopted in 1971 and 1975 and the effects of inflation on
prevailing levels of liability. The analysis was to be largely based on rasponses to questionnaires, one
for States (distributed by ICAO) regarding the adequacy of the limits and one for air carriers (distributed
by IATA) focusing on insurance costs.

2. This paper presents an analysis of the replies by States to the ICAO questionnaire,
supplemented by input from other sources including a brief description of the impact of higher air carrier
liability limits on insurance premiums from the perspective of the insurance industry. IATA is presenting
a separate paper (AT-WP/1773) containing an analysis of the costs of insurance from an airline
perspective as well as a description of a new intercarrier agreement on liabi]ity endorsed by the S1st
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Annual General Meeting of IATA at the end of October 1995. Both papers focus on liability limits for
accidental death and personal injury to passengers since these appear to be the major preoccupation of
States and air carriers, although reference is also made in the present paper to liability limits for
destruction, loss, damage or delay of baggage and cargo.

3. Seventy-two States (Appendix, Table 1), almost 40 per cent of the 184 ICAO contracting
States, replied to the ICAO questionnaire (State letter EC 2/73-95/7 of 24 February 1995). Furthermore,
approaches were made to interested consumer groups, the insurance industry and other relevant
international organizations and, in addition to informal comments from several of them, replies to suitably
modified questionnaires were received from the International Airline Passengers Association (IAPA), the
Air Transport Users Committee (AUC), the International Union of Aviation Insurers (IUAI) and, through
the Association of South Pacific Airlines (ASPA), from three air carriers in that region.

4, It should be noted that the replies to the questionnaires issued by ICAO and IATA were
received before air carriers initiated discussions leading to the new intercarrier agreement. Had the terms
of the agreement been known, the replies to these questionnaires, particularly with regard to the passenger
liability limits, might have been somewhat different.

Satisfaction with present limits

5. Passenger. The limits for accidenta] «eath and personal injury to passengers currently
in force under the “Warsaw System” of air carrier liabihity are either 125 000 French gold francs (about
U.S.$10 000) per passenger contained in the Warsaw Convention (1929) or 250 000 French gold francs
(about U.S.$20 000) per passenger under the Hague Protocol (1955). Of the 72 States which replied to
the ICAO questionnaire, 52 (72 per cent) expressed dissatisfaction with the level of these limits
(Appendix, Table 1, second column). While these 52 States represent some 28 per cent of all contracting
States, in 1994 the air carriers registered in them produced almost 80 per cent of total international
scheduled passengers and passenger-kilometres perfcrmed.

6. Dissatisfaction with the present situation was fairly general throughout the world. It
ranged from S of 8 (63 per cent) responding States in Asia/Pacific to both States in North America. In
the other four geographical regions dissatistaction was expressed by 11 of 14 (79 per cent) responding
States in Africa; 20 of 30 (67 per cent) in Europe, 8 U! (89 per cent) in Latin America/Caribbean and
6 of 8 (75 per cent) in the Midd!le East.

7. The situation was fairly similar among the replies received by IATA to its questionnaire.
Of the 53 air carriers which replied, 38 (72 per cent) expressed dissatisfaction with the adequacy of the
limits in force in their countries (Appendix, Table 2); however it should be noted that for some of the
responding air carriers the limit in force through enacted legislation is already SDR 100 000 or more (see
paragraph 10 below).

8. Baggage. With regard to the limits for the destruction, loss, damage or delay of baggage,

41 States expressed dissatisfaction with the current situation {Appendix, Table 1, third column) while
26 States wished to retain the status quo; however a few of the tormer States would be prepared to delay
a solution to this issue in favour of finding a resolution to the one on passenger liability. In the case of
air carriers only 17 (out of 53) expressed dissatisfaction with the current limits.

9. Cargo. On the issue of the limits for the destruction, loss, damage or delay of cargo
opinions were evenly split: 35 States expressed a need to update the current limits (Appendix, Table 1,
fourth column), while another 35 States were satisfied with the status quo. Only 12 (out of 53) air
carriers expressed dissatisfaction with the current limits,
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Appropriate new limits

10. Passenger. A number of States and carriers have already taken action to increase the
liability limits provided for under the “Warsaw System” (Appendix, Table 3). In 1966, air carriers
operating passenger transport to, from or through the United States agreed to file limits of liability
(breakable) for each passenger in case of death or bodily injury of U.S5.375 000 inclusive of legal fees
and costs and U.S.$58 000 exclusive of legal fees and costs. More recently a number of States and
carriers have increased liability limits to SDR 100 000 (the amount proposed in 1975 in Additional
Montreal Protocol No. 3, about U.S.$150 000), and some have gone further to take into account inflation
since 1975 and other factors (for example, Australia SDR 260 000, ECAC States recommended at least
SDR 250 000, Japanese carriers unlimited, IATA intercarrier agreement no limit specified).

. The questionnaire enquired as to the existing liability limits for domestic air carriage to
establish if there were significant differences with those applied for international carriage. The responses
indicate that while many States have adopted the Warsaw/Hague limits (or equivalent in national
currency) for domestic carriage, others, mostly in Europe, have adopted limits in the region of
SDR 100 000, with a few States legislating higher limits (Appendix, Table 4). Japan, Poland and the
United States have unlimited liability with respect to carriage on domestic air services, while Canada and
Lithuania have no specified limits.

12. For other modes of transport, such as rail, road, sea and inland waterways, there are a
number of international Conventions which establish liability limits for accidental death or personal injury
of passengers on international journeys (Appendix, Table §). The liability limits for almost all the
Conventions in force were established in the seventies and range between about 250 000 gold francs'
(road: CVR 1973) and SDR 70 000 (rail: COTIF-CIV 1980). However, in general States can legislate
higher limits for the carriers of their own State if they wish to do so. Through a Protocol (not yet in
force), the passenger liability limits under the Athens Convention of 1974 (maritime transport) were
raised in 1990 from SDR 46 666 to SDR 175 000. The basis for the latter was the passenger liability
limit shown in the Additional Montreal Protocol No.3 to the Warsaw Convention after applying the
amending formula adopted with that Protocol (without adjustment for inflation).

13. With regard to what new passenger liability limit for international air carriage would
satisfy the requirements of individual States, the options offered in the questionnaire ranged from
SDR 20 000 to SDR 700 000 plus “other”. Most responding States (and carriers) from Africa, Latin
America/Caribbean and Middle East favoured the adoption of a limit of SDR 100 000. On the other hand
most of the responding States (and carriers) from Asia/Pacific, Europe and North America favoured
raising the limit to some SDR 250 000 or more, with three States: Japan, Switzerland and the United
States, suggesting that there should be no limits (Appendix, Table 6). Including the States which
favoured unlimited liability, 21 States (out of 52) indicated that they would wish to adopt a limit of not
less than SDR 250 000.

14, The ICAO and IATA questionnaires each advanced the possibility that a single instrument
of the Warsaw System could specify for different States, or groups of States, different liability limits with
respect to passengers on international air services. Only 29 of the 72 responding States and 19 of the 53
responding air carriers indicated that they would object to such an approach and some of these indicated
that they might be prepared to accept differing limits if this was necessary to preserve the “Warsaw
System”. On the other hand, some with no objection as such indicated that they would prefer a single
limit. Of those which objected some believed such a situation would give rise to competitive issues and

' A gold franc corresponds to 10/31 grammes of gold of 900 millesimal fineness.
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create a distortion in the marketplace in favour of the carriers of States with higher limits; others
suggested it would be impractical from a legal point of view, complicated and inefficient to administer,
and predicate against a uniform system. Singapore suggested that different levels of liability were
unnecessary since the “Warsaw System” deals with liability limits and not with the damages awarded to
each victim and it was up to the courts to determine the latter based on a number of other factors,

including, inter alia, income, age, family situation and injuries suffered.

15. Baggage and cargo. As with passenger liability, responses regarding adequate liability
limits for baggage and cargo varied significantly amongst States (Appendix, Tables 7 and 8 respectively).

Up-front payment

16. Regardless of their opinion on the level of the passenger liability limits, most States (61
out of 72) subscribed to the notion that there should be a compulsory no-fault up-front payment of a
certain amount to be made to the victims within a short time from an accident, to be off-set against the
final settlement. A large majority (45) of responding States felt that this payment should be expressed
in the form of a percentage of the agreed limit, with a minority (8) preferring a fixed amount.

Potential impact on insurance premium levels of a higher passenger liability limit

17. Aviation insurance is highly competitive and specialized. It is also very much an
international business, hence competition takes place both between and within national markets. Also to
spread the risk some of the larger accounts may be underwritten partly in one country and partly in
another, often under different terms and sometimes with different conditions. Because of the highly
competitive nature of the business, rates can vary significantly not only from year to year but also from

month to month.

18. Rates for airline liability insurance are not easy to calculate. In the first instance there
are no scientific or actuarial formulas to do this. One of the reasons is that the number of actual
passengers killed or injured in aircraft accidents is so small and random that it does not enable this type
of calculation. Another aspect of uncertainty is the level of damages awarded by the courts in different
States. Also, from an insurance point of view, airlines are not homogeneous entities. Each airline has
its own particular characteristics and each presents different aspects of risk exposure. Even airlines which
are broadly similar may have different risk management phllosophles different aircrew skills and
experience levels, and different loss histories.

19. In general insurers will take a number of factors into account in arriving at the rate
charged for a given airline liability exposure, such as: the amount of traffic carried; the geography of the
routes served, particularly if these involve countries such as Japan or the United States where awards for
personal injury are high; the exposure to risk on war insurance coverage; the nature of the route mix
(such as domestic and/or international) and the liability regimes governing these routes; the type of
passenger carried (businessmen, tourists, domicile) and the loads involved; the airline’s claim history and
the premiums it has paid; the amount of each claim the airline agrees to pay before calling in the insurer,
that is the “deductible”; the airline’s reputation and known safety consciousness; the type and age of
aircraft operated; any particular liability exposure affecting the airline in question; and the rates which
comparable airlines are paying. However as significant as all these elements may be, the most important
of all is the capacity of the market, that is the sum of the risk exposure which each insurer is prepared

to take,

20. For the many reasons given above and because the insurance market has at present an
overcapacity, which means that premiums are likely to continue to fall, the Secretariat has not been able
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to obtain a prevailing view of what impact changes in the liability limits may have on insurance
premiums. Some experts suggest that whether the “Warsaw™ limit is raised to SDR 250 000 or no limit
is specified (as in the recent IATA agreement) total premium income may have to increase by some
30 per cent. However this figure is highly speculative and the actual impact it would have on individual
carriers could vary significantly from carrier to carrier. For example carriers which already fly to the
United States would see very little increase if any as their premiums already take into account the high
level of awards in that country for personal injury; other carriers, however, might see a relatively large
increase. It has also been suggested that premiums may need to be set at a higher figure if the (optional)
provision in the recent IATA agreement for application of the law of domicile of the passenger is
adopted, particularly in the modified forms under consideration by some governments.

21. Figures on the increase in insurance premiums, whether in percentage terms or in global
amounts, may appear to be large, but these must be put in the context of what they may represent in
terms of the increase in the over-all cost of operation and, ultimately, in terms of any corresponding
increase in air fares. Past experience in the change in premiums due to higher limits (by generally large
airlines) suggest that the changes may not be significant, and a study conducted by the Australian
Government following its proposal to increase the limits for Australian carriers suggested that the
additional cost to passengers could be measured in U.S. cents per trip rather than dollars. However these
examples are related to carriers which are perceived as having good safety records and particularly so
for the Australian carriers; so past experience may not be a good indicator of what may happen for other
parts of the world. However it would appear that even in a worse case scenario any increase in fares to
tespond to the increased costs concerned would in most cases be well under U.S.$2 per round trip (with
he highest exception remaining in single dollar figures) which may be compared with the average
international round trip fare paid of about U.S.$620 in 1994,

Mechanism for achieving new limits

22, Whether they agreed or not that new limits are required, 16 States (out of 72) suggested
that higher liability limits could be achieved through a supplemental compensation plan or insurance
scheme, while 20 States indicated that this could be achieved through a carrier contractual agrec.aent,
such as the one recently adopted by IATA. However, some of the latter States also felt that such a
solution could only be a short term palliative and that a more permanent long term solution needs to be
achieved by States through a new Protocol to the Warsaw System. The latter view was also supported
by many other respondents; thus a total of 44 States (out of 72) would like to see a new Protocol. This
opinion was also supported by the majority of air carriers responding to the IATA questionnaire. The
United States was not particular as to the mechanism used to amend the limits provided that all limits
under the “Warsaw System” are removed for any international air journey ticketed in its territory and
for any United States citizen or permanent resident travelling internationally on tickets issued outside the
United States.

23. One of the issues which the questionnaire explored was what new mechanism could be
adopted to update liability limits in the future. Thirty States suggested that meetings should be convened
at regular intervals (ranging from 3 to 10 years) in order to discuss the suitability of the applicable limits
and change them if necessary. The majority of States (46, including 11 which had also given a positive
response to having regular meetings), however, subscribed to the notion that changes should take place
whenever a designated organization (JICAO, IATA, or another) notified them that certain multilaterally
agreed preconditions were met (e.g. when the change in an international price index had reached or
exceeded an agreed value). Of these 46 States, 26 indicated that any such increase should be sanctioned
through a meeting, while 20 replied that they would accept an automatic increase to the limits (with 8 of
these nevertheless seeing a need tor some form of “ratification”™ process.
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24, An interesting feature of some of the international Conventions adopted for other modes
of transport discussed earlier is their amending mechanisms to revise the limits and/or the unit of
currency. In the case of rail transport (COTIF), these changes are entrusted to a Revision Committee.
An amendment introduced by that Committee comes into force twelve months after the States are notified
of the change unless within four months from the date of such notification one-third of the member States
file an objection. A similar “tacit acceptance rule” is also part of the 1990 Protocol to the Athens
Convention (maritime transport). In this case the procedure is somewhat more complex, but bar any
objections from at least a quarter of the States parties to the Convention, an amendment takes effect 36
months after it is adopted.

Ways of overcoming present and potential deficiencies of the Warsaw System

25. With regard to comments received on ways to overcome the current difficulties with the
Warsaw System, ECAC States referred to Recommendation ECAC/16-1, adopted in June 1994
encouraging national carriers of these States “.. to update certain elements of the existing international
air carrier liability system by means of an intercarrier Agreement”, as an appropriate model to follow.
In addition to proposing a passenger liability limit in case of death or injury of at least SDR 250 000 per
passenger, to be reviewed every three years the Recommendation advances proposals for an early
settlement of the uncontested part of the claim and the payment of a no-fault-up-front lump sum to those
who are entitled to compensation.

26. Other comments indicate that a few States would like to re-discuss the issue of
unbreakable limits. Canada also suggested that ICAO should study the financial implications to
passengers and air carriers of having or not having limits of liability, while Egypt indicated that the term
“air carrier” may need to be redefined to take into account aircraft leasing, joint operations and code
sharing. Egypt also suggested that the aviation community should establish a new body affiliated to
ICAO which would provide obligatory insurance to all air carriers.

Action by the Committee

27. In November 1995 the Council (146/3) agreed that a secretariat study group be established
to assist the Legal Bureau in developing a mechanism within the framework of ICAO to accelerate the
modernization of the “Warsaw System”, and that the Legal Bureau should report thereon to the Council
in the present (147th) Session. The socio-economic analysis of both this paper and that of IATA have
already been transmitted to the study group so established as one of the bases for its work, and more
detailed information obtained from both the ICAO and IATA questionnaires is also available to the group.

28. In the light of this recent action, the Committee is now invited to:

a) review the socio-economic analysis of air carrier liability limits contained in the
present paper and that of IATA (AT-WP/1773);

b) agree that the analysis, together with the comments of the Committee, be transmitted
to the Council in the present Session together with the report of the Legal Bureau on
accelerating the modernization of the “Warsaw System™; and

¢) invite the Council to take the appropriate action in the light of thy amdye s
report of the Legal Bureau,

and the
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Table 1 — States which replied to the ICAO questionnaire on air carrier liability
and their satisfaction with current liability limits
(Attachment B to State letter EC 2/73-95/7 of 24 February 1995,
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Y = Yes, N = No, — = No response to this question)
Satisfied with current liability Satisfied with current lability
State limits in force under the State limits in force under the
“Warsaw System” for “Warsaw System” for
Passcngers Baggage Cargo Passengers | Baggage Cargo

Argentina N N N Madagascar N N N
Australia N Y N Malawi Y Y Y
Austria N N N Maldives N N N
Azerbaijan Y N N Mali N N N
Bahrain N N Y Micronesia, Federated States of Y Y Y
Belgium N N N Morocco N N N
Benin N N N Netherlands, Kingdom of the N N N
Bolivia N N - New Zealand N N N
Brazil N N N Nicaragua N N N
Bulgaria N Y Y Norway N N N
Burkina Faso N N Y Oman N N N
Burundi N N N Pakistan Y Y Y
Canada N N Y Peru N N N
Chile N N N Poland N N Y
Colombia N - Y Portugal N N Y
Croatia N N N Qatar N Y Y
Cuba Y - - Republic of Moldova Y Y Y
Denmark N N N Russian Federation Y Y Y
Ecuador N N Y Saudi Arabia N Y Y
Egypt N N N Seychelles Y Y Y
Finland N N N Stagapor N N N
France N Y Y Slovakia N N N
Georgia Y Y Y Slovenia Y Y N
Germaay N N N Spain N Y Y
Greece N - Y Sweden N N N
Haiti Y Y Y Switzerland N N Y
Iraq Y N Y Togo N N N
Italy N Y Y Turkey Y Y Y
Japan N N Y Ukraine Y Y Y
Jordan N Y Y United Arab Emirates N Y Y
Kenya N Y Y United Kingdom N N N
Kuwait Y Y Y United States N N Y
Latvia Y - N Uzbekistan Y Y Y
Lesotho N N N Viet Nam Y Y Y
Lithuania Y Y Y Zambia N N N
Luxembourg N - N Zimbabwe Y Y N
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Table 2 — Air carrier satisfaction with the current liability limits in their countries

A-2

(based on replies to IATA questionnaire)

Replies Percentage
Region received Dissatisfied Dissatisfied
Africa 7 4 57
Asia/Pacific 11 7 64
Europe 20 15 75
Latin America/Caribbean 8 6 75
Middle East S 4 80
North America 2 2 100
Total 53 38 72

Note: The above numbers and percentages represent the 53 air carriers (i.e. almost 23 per cent of the
IATA Membership as at January 1995) who responded to the IATA questionnaire on airline liability.
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Table 3 — Action taken to increase the passenger liability limits currently
in force under the “Warsaw System”
(Question 3 of Attachmen'® B to State letter EC 2/73-95/7 of 24 February 1995)

I - By Governments

and foreign)

Passenger . .
State Year liability limit To whom it applies Remarks
Argentina 1976 (250 000 French |All carriers (national |Rate of exchange based on the
gold francs and foreign) current market price of gold.
(250 000 gold francs are about
USD 180 000)
Australia 1995 |SDR 260 000 Qantas, Ansett Foreign carriers on a voluntary basis
Belgium 1978 |SDR 100 000 Sabena, Sobelair
Denmark 1985 [SDR 100 000 All Danish carriers
ECAC States' 1994 |[At least All carriers of ECAC |Recommended for new limit to be
SDR 250 000 States achieved through intercarrier
agreement, based on Additional
Montreal Protocol No. 3 adjusted for
inflation
Italy 1988 |SDR 100 000  |All carriers (national |Law 274/88
and foreign)
Saudi Arabia SDR 100 000 | All carriers (national |By decision of the Presidency of
and foreign) Civil Aviation
Switzerland 1982 |SDR 100 000 | All Swiss carriers Licensing requirement
Turkey 250 000 French |All carriers (national |Rate of exchange based on the
gold francs and foreign) current market price of gold.
(250 000 gold francs are about
A USD 180 000)
United 1981 |{SDR 100 000 All UK carriers Licensing requirement
Kingdom
United States |Pending | Unlimited All carriers (national |Under consideration for all

international journeys ticketed in the
United States and all United States
citizens or permanent residents
travelling internationally on tickets
issued outside the United States.

! Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Monaco,
Netherlands, Kingdom of the, Norway, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain,
Sweden, Switzerland, Turkey, United Kingdom
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II - By air carriers

Passenger . .
State Year liability fimit To whom it applies Remarks
- 1966 |USD 75 000/ All carriers flying Montreal intercarrier agreement
USD 58 000 to/from/through the
United States
Austria SDR 100 000 | Austrian Airlines,
Lauda Air, Tyrolean
Airways
Brazil 1991 |SDR 100 000 |Varig
Bulgaria 1992 |SDR 100 000  {Balkan - Bulgarian
Airlines
Canada 1986 |SDR 100 000
Colombia SDR 100 000  |Avianca
Finland SDR 100 000 Finnair
France 1987 {SDR 100 000 Air France, Air Inter |Intercarrier agreement
Germany 1994 |SDR 250 000
Japan 1992 |unlimited All Japanese carriers
Luxembourg 1990 |SDR 100 000 |Luxair
Madagascar 1989 |SDR 100 000 Air Madagascar,
TAM, Somacram
Maldives 1995 [USD 58 000 Air Maldives
New Zealand 1995 [SDR 100 000 |Air New Zealand
Portugal SDR 100 000 | TAP Air Portugal
Sweden SDR 100 000  |SAS
United Arab 1990 [SDR 100 000 |Emirates
Emirates
- 1995 |No limit Participating carriers [IATA intercarrier agreement (subject
specified to government approval)




175

AT-WP/1769
A-5 APPENDIX

Table 4 — Passenger liability limits currently applied for domestic air carriage
(Part II of Attachment B to State letter EC 2/73-95/7 of 24 February 1995)

State w:sea:pl(ll:]tletd Passenger liability limit f}q;wl‘;:::'ll:rls?
Argentina 1967 1 000 argentinos oro 2
Australia 1994 AUD 500 000 370 000
Austria 1976 ATS 430 000 43 400
Azerbaijan 1994 100 x minimum wage
Belgium Warsaw/Hague: 250 000 French gold francs 20 000
Benin USD 20 000 20 000
Bolivia USD 10 000 10 000
Brazil 1986 USD 12 000 12 000
Bulgaria 1995 BGL 300 000 4 300
Burkina Faso 1969 250 000 units of account® 20 000
Canada No government mandated limits
Chile 1990 USD 130 000 130 000
Colombia 1971 USD 305 000 305 000
Croatia 1993 [SDR50 000 75 000
Cuba Nationals: based on social security rules

Foreigners: USD 20 000 S 4 20 000

Denmark | 1985  |SDR 100 000 T T Tis0000
F{u}&& R MII)M,‘;}NW—'F (S 45 ()O() 0()0 I ] » L;OE)(-J#—
Egypt | 1981 |Warsaw 125000 French gold francs 10000
Finland 1986 SDR 100 000 R LmlEO_QOOOm_—
France | 1989 FRFsO000 7 s 00
R T T
Germany DEM 320 000 b227200
Greece ST T GRD 000000 700
Haiti | usp s o0 15000
Taqg . |Wanaw’Hague: 250 000 French gold francx 20000
aly | 1987 [TL 195000000 N ;
Japan | 1975 |[Unlimited i UNLIMITED |
Lavia | |Warsaw/Hague: 250 000 French gold francs | 20 000 "":
Lesothe o Warsaw/Hague: 250 00¢ Her‘«.h—é(-)khl“fr’a;lzr“m— T 20000
Lithuania 1994 No hmﬁn_q‘b‘cc.ﬁed F
Malawi __Juspwooe [ 19000
Maldives 1994 USD 20 000 20 000 j
Mali 1963 [USD “O 000 4sz)_()()f‘r_z
!M(;’E;}ZZ{{““'”'”*" ~ |Wasaw/Hague: 250 000 French gold fanes 006!
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State w::“:p';:‘t':d Passenger liability limit 5“'5‘”1‘;:;"‘;'8',‘
Netherlands,
Kingdom of the 1960 Warsaw/Hague: 250 000 French gold francs 20 000
New Zealand No right of action unless on an international journey
Nicaragua 1961 USD 10 000 10 000
Norway 1993 SDR 100 000 150 000
Oman 1990 OMR 10 000 26 000
Pakistan 1993 PKR 500 000 14 600
Peru 1995 Unidades Impositivas Tributarias S/2000
Poland Unlimited UNLIMITED
Portugal 1989 Indexed to the automobile insurance
Qatar 1955 USD 20 000 20 000
Saudi Arabia SAR 100 000 26 700
Seychelles 1967 FRF 875 000 180 000
Slovakia 1993 USD 20 000 20 000
Spain 1983 ESP 3 500 000 28 900
Sweden 1986 SDR 100 000 150 000
Switzerland 1963 CHF 200 000 175 700
Togo Warsaw/Hague: 250 000 French gold francs 20 000
Turkey Warsaw/Hague: 250 000 French gold francs 180 000*
Ukraine 1994 100 x minimum wage
United Kingdom 1979 SDR 100 000 150 000
United States Unlimited UNLIMITED

Ticket purchased in local currency: 40 x minimum
Uzbekistan 1993 |wage’ . 200
Ticket purchased in convertible currency: USD 20 000 20 000

Viet Nam 1995 USD 20 000 ' 20 000
Zimbabwe Warsaw/Hague: 250 000 French gold francs 20 000

' At November 1995 exchange rates (IATA Five Day Rate).

[¥]

Exchange rate set on a quarterly basis by the Argentinian Central Bank.

> A unit of account consists of 65.5 milligramme of gold of millesimal fineness 900 (equivalent to a
French gold franc).

*  Turkey applies the current market price of gold.

3 The current minimum wage is 150 Sums (USD1 = 30 Sums).
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Table 5 — International Conventions concerning passenger liability
for other (non-aviation) modes of transport
(Part III of Attachment B to State letter EC 2/73-95/7 of 24 February 1995)

MARITIME TRANSPORT
Convention relating to the carriage of passengers and their luggage by sea
Athens, 13 December 1974
- Protocol, London 1976 (passenger liability limit in force: SDR 46 666)
- Protocol, London 1990 (not in force: SDR 175 000)

RAIL
COTIF - Convention concerning international carriage by rail
Berne, 9 May 1980 (passenger liability limit in force: SDR 70 000)

Appendix A - CIV - International convention concerning the carriage of passengers and luggage
by rail

Berne, 25 February - 1 May 1961

- Protocol A, Berne, 29 April - 1 November 1964

- Protocol B, Berne, 26 February - 1 July 1966

- Protocol I, Berne, 22 October - 31 December 1971

Appendix B - CIM - International convention concerning the carriage of goods by rail
Berne, 25 February - 1 May 1961

- Protocol A, Berne, 29 April - 1 November 1964

- Protocol, Berne, 7 February - 30 April 1970

- Protocol I, Berne, 9 November - 31 January 1974

ROAD
CVR - Convention on the contract for international carriage of passengers and luggage by road
Geneva, 1973 (passenger liability limit in force: 250 000 gold francs ')
- Protocol, Geneva, 1978 (not in force: SDR 83 333)

INLAND WATERWAYS
CVN - Convention on the contract for the international carriage of passenger and luggage by
inland waterways
Geneva, 6 February 1976 (not in force: 200 000 gold francs ')
- Protocol, Geneva 1978 (not in force: SDR 66 667)

A gold franc corresponds to 10/31 grammes of gold of 900 millesimal fineness.
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Table 6 — New passenger liability limits which would satisfy States’ requirements’

SDR? 20 000
Benin
Ecuador

Mali

SDR 50 000
Bolivia
Burkina Faso
Burundi
Oman

3

SDR 75 000
Bahrain

SDR 100 000
Argentina
Bulgaria
Canada’
Chile
Colombia
Egypt
Greece
Jordan
Kenya
Madagascar
Maldives
Morocco
Peru

Poland
Qatar

Saudi Arabia
Togo

United Arab Emirates

SDR 150 000
Nicaragua

SDR 200 000
Croatia
Lesotho
Luxembourg

SDR 250 000
Australia
Austria’

Belgium

Brazil

France

Germany

Italy
Netherlands, Kingdom of the’
Norway®
Portugal
Singapore
Slovakia

Spain

United Kingdom®

SDR 300 000
Denmark
New Zealand

(Question 2 of Attachment B to State letter EC 2/73-95/7 of 24 February 1995)

SDR 500 000
Finland
Sweden

SRD 700 000
Zambia

Unlimited
Japan
Switzerland
United States

' The figures shown are purely indicative for the purpose of this study and in no way represent a binding
commitment by a State in respect of its future position regarding the “Warsaw System” or any other approach
to air carrier liability. Furthermore, the table itself does not include the following 20 States which find the
current passenger liability limits under the “Warsaw System” satisfactory: Azerbaijan, Cuba, Georgia, Haiti,
Iraq, Kuwait, Latvia, Lithuania, Malawi, Micronesia, Federated States of, Pakistan, Republic of Moldova,
Russian Federation, Seychelles, Slovenia, Turkey, Ukraine, Uzbekistan, Viet Nam, Zimbabwe.

2 SDR 1 = USD 1.50 (IATA Five Day Rate for November 1995).

> “Atleast” SDR figure quoted.
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Table 7 — New baggage liability limits which would satisfy States’ requirements'

(Question 7 of Attachment B to State letter EC 2/73-95/7 of 24 February 1995)

Per kg Per passenger Per passenger (cont’d)
SDR* 20 SDR 400 SDR 3 000
Bahrain Bahrain Burundi
Madagascar Madagascar Egypt
Maldives
SDR 43 SDR 1 000 New Zealand
Switzerland Azerbaijan
Bolivia SDR 4 000
SDR 50 Canada Argentina
Azerbaijan Chile
Brazil Croatia SDR § 000
Burkina Faso Ecuador Denmark
Croatia Irag
Germany Morocco SDR 7 0600
Iraq Oman Zambia
Lesotho Poland
Mali Togo
Morocco
Nicaragua SDR 2 000 Limit unspecified
Oman Benin Austria
Togo Finland Belgium
Germany Japan
SDR 100 Norway Netherlands, Kingdom of the
Benin Slovakia Poland
Bolivia Sweden Portugal
Egypt United States Singapore
Maldives '
Peru SDR 2 500
Sweden Switzerland
United Kingdom®
SDR 150
Zambia

' The figures shown are purely indicative for the purpose of this study and in no way represent a binding
commitment by a State in respect of its future position regarding the “Warsaw System” or any other approach
to air carrier liability. Furthermore, the table itself does not include the following 26 States which find the
current limits under the “Warsaw System™ satisfactory: Australia, Bulgaria, France, Georgia, Haiti, Italy,
Jordan, Kenya, Kuwait, Lithuania, Malawi, Micronesia, Federated States of, Pakistan, Qatar, Republic of
Moldova, Russian Federation, Saudi Arabia, Seychelles, Slovenia, Spain, Turkey, Ukraine, United Arab
Emirates, Uzbekistan, Viet Nam, Zimbabwe.

- SDR 1 = USD 1.50 (IATA Five Day Rate for November 1995).

’ “Atleast” SDR figure quoted.
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Table 8 — New cargo liability limits which would satisfy States’ requirements'
(Question 9 of Attachment B to State letter EC 2/73-95/7 of 24 February 1995)

SDR? 17 per kg SDR 43 per kg Limit Unspecified

Australia United Kingdom’ Austria

Belgium Netherlands, Kingdom of the

Slovakia SDR 50 per kg Norway
Slovenia Zimbabwe

SDR 20 per kg Togo

Chile

Madagascar SDR 60 per kg

Mali Finland

Peru Oman

Singapore Sweden

Zambia
SDR 80 per kg

SDR 40 per kg Germany

Azerbaijan Switzerland

Benin

Brazil SDR 100 per kg

Croatia Argentina

Egypt Burundi

Latvia Denmark

Lesotho Maldives

Luxembourg

Morocco

Nicaragua

' The figures shown are purely indicative for the purpose of this study and in no way represent a binding
commitment by a State in respect of its future position regarding the “Warsaw System” or any other approach
to air carrier liability. Furthermore, the table itself does not include the following 35 States which find the
current limits under the “Warsaw System” satisfactory: Bahrain, Bulgaria, Burkina Faso, Canada, Colombia,
Ecuador, France, Georgia, Greece, Haiti, Iraq, Italy, Japan, Jordan, Kenya, Kuwait, Lithuania, Malawi,
Micronesia, Federated States of, Pakistan, Poland, Portugal, Qatar, Republic of Moldova, Russian
Federation, Saudi Arabia, Seychelles, Spain, Switzerland, Turkey, Ukraine, United Arab Emirates, United
States, Uzbekistan, Viet Nam.

? SDR 1 = USD 1.50 (IATA Five Day Rate for November 1995).
> “Atleast” SDR figure quoted.

— END -
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///I/NTERNATIONAL CIVIL AVIATION ORGANIZATION

147TH SESSION OF THE COUNCIL

AIR TRANSPORT COMMITTEE

Subject No. 15: Subjects Relating to Air Transport

SOCIO-ECONOMIC ANALYSIS OF AIR CARRIER LIABILITY LIMITS
1) AIR CARRIER INPUT ON INSURANCE COVER AND COST; AND
2) IATA INTERCARRIER AGREEMENT

(Presented by the Observer from IATA)

REFERENCES
AT-WP/1769
1. Introduction
1.1 This accompanies the ICAO Secretariat paper as part of the joint socio-economic study

on air carrier liability limits. In particular, this paper summarizes the responses to the IATA
questionnaire regarding insurance cover and costs for IATA Members,' in the event of an increase in
air carrier liability limits. This summary is followed by a brief overview of the IATA Intercarrier
Agreement recently endorsed by the 51st Annual General Meeting of IATA.

2. Insurance Cover and Insurance Costs
2.1 Twenty-eight out of 50 air carriers (56 per cent) believed that an update of the passenger

liability limits® would require an increase in their present insurance coverage regarding passenger

(8 pages)

' Fifty-three out of 227 [ATA Members responded to the questionnaire. Please see Appendix A
for the regional breakdown.

2 The extent of the updates of the liability limits is described at paragraphs 10 to 14 of

AT-WP/1769. - ~
”ﬂﬁm 19 199 IW
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liability. The regional breakdown among those air carriers was 3 out of 6 in Africa, 3 out of 8 in Latin
America/Caribbean, 5 out of 11 in Asia/Pacific, 14 out of 16 in Europe, 2 out of 6 in the Middle East
and 0 out of 2 in North America. A majority of air carriers not anticipating increases in their present
insurance coverage regarding passenger liability had either: a) indicated earlier in the questionnaire the
adequacy of the air carrier liability limits in force in their respective countries; or b) indicated that, as
a result of the inadequacy of the limits, they had adopted initiatives to unilaterally raise the limits and,
presumably, would already be insured for this higher risk.

2.2 In the event of an increase in the limit, the estimated increase in insurance premium for
the policy covering inter alia passenger liability ranged from 0 to 150 per cent. The ranges per region
were 10 to 30 per cent in Africa, 35 per cent in Latin America/Caribbean’, 5 to 50 per cent in Europe,
100 per cent in the Middle East, and 25 to 150 per cent in Asia/Pacific.! Some of the air carriers
pointed out that any increase to the premium would be dependent upon the behaviour of the particular
insurance company and the London insurance market; some predicated their estimates of a high increase
in premiums upon liability limits up to SDR250,000. One air carrier estimated an increase of 25 per cent
if all airlines adopted higher limits.

2.3 The estimated increase in insurance premiums regarding the air carriers’ total insurance
premium costs per year ranged from 0 to 50 per cent. The ranges per region were 3 to 30 per cent in
Africa, 10 per cent in Latin America/Caribbean, 0.55 to 15 per cent in Europe, 33 per cent in the Middle
East, and 8.42 to 50 per cent in Asia/Pacific. One air carrier estimating no increase believed that cost
savings on legal fees would offset any increased payments for passenger claims.

2.4 In 1993, the percentage of insurance cost in relation to the total yearly operating cost of
the air carriers ranged from 0.0023 to less than 10 per cent. The ranges per region were 1 to less than
10 per cent in Africa, 0.0023 to 5 per cent in Latin America/Caribbean, 0.6 to 4.6 per cent in Europe,
0.08 to 0.58 per cent in the Middle East, and 0.2 to 1.5 per cent in Asia/Pacific.

3. Baggage and Cargo

K70 N Fewer air carriers anticipated an increase in passenger and baggage insurance premiums
as a result of increased liability limits for baggage. Only 17 out of 43 (40 per cent) felt that an update
of the liability limits would require an increase in their present insurance coverage regarding baggage
liability. The estimated increase in insurance premium when compared with the present premium
regarding the policy covering inter alia baggage liability ranged from O to 30 per cent. The estimated
increase in insurance premiums regarding the air carriers’ total insurance premium costs per year ranged
from 0.05 per cent to 30 per cent.

3.2 Only 16 out of 45 air carriers (35 per cent) suggested that an update of the liability limits
would require an increase in their present insurance coverage regarding cargo liability. The estimated
increase in insurance premium when compared with the present premium regarding the policy covering
inter alia cargo liability ranged from 10 to 30 per cent. The estimated increase in insurance premiums

3 Only one air carrier responded where one figure is quoted.

*  These ranges are speculative in that many of the air carriers anticipating increases to their
premiums did not provide specific figures.

b
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regarding the air carriers’ total insurance premium costs per year ranged from 0.01 per cent to
30 per cent.

4. IATA Intercarrier Agreement

4.1 The 51st Annual General Meeting of IATA (*AGM”) in Kuala Lumpur endorsed the
IATA Intercarrier Agreement (IIA) on passenger liability’ which was signed at an initial signing
~ ceremony on 31 October 1995 by twelve (12) carriers from the five geographic regions.® The IIA,
which is to be applicable world-wide, is an “umbrella” accord, designed to enhance benefits to passengers
while preserving the Warsaw regime and permit maximum flexibility to airlines in the development of
conditions of carriage and tariff filings, taking into account normal practice and applicable governmental
regulations.

4.2 The IIA adopts a universal waiver of limits approach to passenger liability. Key reasons
for adopting this approach were that any numerical limit would: a) continue to attract litigation;
b) become a baseline for settlement negotiations and a “target” for claims; c) need to be regularly updated
for inflation; and d) in any case require a “second tier” mechanism for the US, EU, Japan, Australia and
elsewhere, creating serious implementation and harmonisation difficulties.

4.3 Items c) and d) are dealt with in the IATA and ICAO questionnaires. For instance, the
State and air carrier responses confirm the perceived need to periodically update the numerical limits for
inflation but indicate general disagreement as to when and how this should be done. A significant number
of States (30) and air carriers (31) prefer to convene regular meetings and stipulate changes to the limit.
However, the failure to bring into force Montreal Protocol 3 demonstrates how difficult it can be to
achieve agreement among governments on the level of liability limits. One of the principal aims of the
IIA’s universal waiver of liability limits is to make this issue irrelevant.

4.4 The IIA provides for the waiver of limits by the carrier so as to allow for “recoverable
compensatory damages” in respect of death or injury to passengers. The carriers signatory to the IIA
undertake to waive the limitations of liability set out in the Warsaw Convention (1929), the Hague
Protocol (1955) and/or limits they may have previously agreed to implement or were required by
Governments to implement. It is clear from the responses to both questionnaires that the “second tier”
mechanism, i.e. a waiver up to a specific amount (e.g. no less than SDR250,000 as originally proposed
under ECAC) is not universally endorsed. A universal waiver of limits and retention by air carriers of
their defences under the Warsaw System’ would however, seem to meet the concerns of the respondents
in that carriers (either voluntarily as is the case in Japan, or as may be required by governments) would
have the option to waive defences in whole or in part.

4.5 The waiver of liability limits by a carrier may be only to the extent required to permit
the law of the domicile of the passenger to govern the determination and award of the recoverable

5 A copy of the IIA is attached as Appendix B.

¢ The twelve carriers include: Air Canada, Air Mauritius, Austrian Airlines, Canadian Airlines

International, Egyptair, Japan Airlines, KLM Royal Dutch Airlines, Saudi Arabian Airlines, Scandinavian
Airline Systems, South African Airways, Swissair and TACA.

7 The Warsaw Convention defences remain available to the carriers signatory to the I1A, unless a

carrier decides to waive them, in whole or in part, or is so required by government.
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compensatory damages under the IIA. The application of domiciliary law for the calculation of the
damages could be a post-accident election by the claimant (who otherwise could continue to rely on the
Convention and Hague Protocol since the 1966 Montreal Agreement will be superseded by the I1A).
Essentially, the passenger would be put on notice that in the event of an accident, a claimant would be
entitled to choose to remain within the limits of the Warsaw Convention or Hague Protocol, or have the
airline waive the limits in favour of the law of the domicile (or completely, depending upon the terms
of the applicable Special Contract) in the form of amended conditions of carriage and amended tariffs
introduced by the airline(s) for their passengers. If the claimant opted out of Warsaw/Hague, then the
claimant would be entitled to the full compensation by reference to the rules of the passenger’s domicile,
regardless of where the claim is brought and regardless of the place of departure or destination.

4.6 Although calculation of damages by reference to the law of the domicile of the passenger
might benefit airlines from developing countries through possible lower risk exposure, it would be
optional. Should a carrier wish to waive the limits of liability entirely and not insist on the law of the
domicile of the passenger governing the calculation of the recoverable compensatory damages, it could
simply allow the law of the court to which the case is submitted to govern, unless otherwise required by
applicable law,

4.7 Insurance costs related to the new IIA could be mitigated because: airlines flying to,
through or from the USA already face the risk of current Warsaw/Hague/Montreal Agreement levels
being broken under the “wilful misconduct™ provision, and insurers take this into account in setting
premiums; the proposal that recoverable damages may be calculated according to the law of the domicile
of the passenger could also result in lower settlements and thus reduce exposure; the insurance markets
have indicated they favour the waiver of limits as better reflecting the real long term costs of
compensatory damages. In addition, absent the “wilful misconduct”/breaking the limits syndrome, the
incidence of litigation should be reduced and more reasonable settlements agreed with claimants.

4.8 The AGM called upon Member airlines to sign the IIA and seek the requisite
governmental approvals as soon as possible so that the Agreement can come into force by
1 November 1996 or when requisite governments have approved it (whichever is later). This would
allow at least one year for discussion with the insurance industry, taking into account the need to amend
liability coverage on the carriers’ respective insurance renewal dates.

4.9 As of 18 December 1995, twenty-one carriers have signed the I1A.*

¥ In addition to the original twelve, the following carriers have signed the IIA: Aer Lingus,
Aeromexpress, Air Afrique, Finnair, Ic¢landair, Kenya Airways, LAPSA Air Paraguay, Trinidad &
Tobago BWIA International and Jet Airways (India).
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The following numbers and percentages represent the 53 Air Carriers (i.e. almost
23 per cent of the IATA Membership as at January 1995) who responded to the IATA questionnaire on

airline liability.
AFRICA
ASIA/PACIFIC
CENTRAL AMERICA
EUROPE
MIDDLE EAST
NORTH AMERICA

SOUTH AMERICA

TOTAL

11

20

53

13 per cent
21 per cent
4 per cent
38 per cent
9 per cent
4 per cent

11 per cent
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APPENDIX B
IATA INTERCARRIER AGREEMENT ON PASSENGER LIABILITY

WHEREAS: The Warsaw Convention system is of great benefit to international air transportation; and

NOTING THAT: The Convention’s limits of liability, which have not been amended since 1955, are
now grossly inadequate in most countries and that international airlines have previously acted together
to increase them to the benefit of passengers;

The undersigned carriers agree

1. To take action to waive the limitation of liability on recoverable compensatory damages in
Article 22 paragraph 1 of the Warsaw Convention as to claims for death, wounding or other bodily injury
of a passenger within the meaning of Article 17 of the Convention, so that recoverable compensatory
damages may be determined and awarded by reference to the law of the domicile of the passenger.

2. To reserve all available defences pursuant to the provisions of the Convention; nevertheless, any
carrier may waive any defence, including the waiver of any defence up to a specified monetary amount
of recoverable compensatory damages, as circumstances may warrant.

3. To reserve their rights of recourse against any other person, including rights of contribution or
indemnity, with respect to any sums paid by the carrier.

4. To encourage other airlines involved in the international carriage of passengers to apply the terms
of this Agreement to such carriage.

5. To implement the provisions of this Agreement no later than 1 November 1996 or upon receipt
of requisite government approvals, whichever is later. :

6. That nothing in this Agreement shall affect the rights of the pzissenger or the claimant otherwise
available under the Convention.

7. That this Agreement may be signed in any number of counterparts, all of which shall constitute
one Agreement. Any carrier may become a party to this Agreement by signing a counterpart hereof and
depositing it with the Director General of the International Air Transport Association (IATA).
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8. That any carrier party hereto may withdraw from this Agreement by giving twelve (12) months’

written notice of withdrawal to the Director General of IATA and to the other carriers parties to the
Agreement.

Signed this 31st day of October 1995

Air Canada

Air Mauritius

Austrian Airlines

Canadian Airlines International
Egyptair

Japan Airlines

KILLM Royal Dutch Airlines
Saudi Arabian Airlines
Scandinavian Airline Systems
South African Airways
Swissair

TACA
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IATA INTERCARRIER AGREEMENT ON PASSENGER LIABILITY

EXPLANATORY NOTE

The IATA Intercarrier Agreement is an “umbrella accord”; the precise legal rights and
responsibilities of the signatory carriers with respect to passengers will be spelled out in the applicable
Conditions of Carriage and tariff filings.

The carriers signatory to the Agreement undertake to waive such limitations of liability
as are set out in the Warsaw Convention (1929), The Hague Protocol (1955), the Montreal Agreement
of 1966, and/or limits they may have previously agreed to implement or were required by Governments
to implement.

Such waiver by a carrier may be made conditional on the law of the domicile of the
passenger governing the calculation of the recoverable compensatory damages under the IIA. But this
is an option. Should a carrier wish to waive the limits of liability but not insist on the law of the domicile
of the passenger governing the calculation of the recoverable compensatory damages, or not be so
required by a governmental authority, it may rely on the law of the court to which the case is submitted.

The Warsaw Convention system defences will remain available, in whole or in part, to

the carriers signatory to the Agreement, unless a carrier decides to waive them or is so required by a
governmental authority.

— END -
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DCW Doc No. 31
17/5/99

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10-28 May 1999)
DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR
INTERNATIONAL CARRIAGE BY AIR
COMMENTS ON ARTICLES 16 AND 27

(Presented by Colombia)

1. INTRODUCTION

Colombia expresses its desire and understands the need and advisability, at the meetings which
will be held to discuss the agenda drawn up in order to update and modernize the 1929 Warsaw System, to
cooperate as much as it can to make the best possible contribution to reaching such a worthy and desired goal
as achieving a universal instrument as proposed by ICAO, with the support and backing of the Contracting
States and invited organizations which have responded to the appeal by the Council of ICAO to attend this
great event.

2. PROPOSALS, JUSTIFICATIONS AND COMMENTS
a) Proposal with regard to Article 16.1
. We believe that the words “or mental” should be inserted in the first line as well as the words

“or incident” in the second line after “accident”. Article 16.1 would thus read:
“CHAPTER 111
“Liability of the Carrier and Extent of Compensation for Damage
“Article 16 - Death and Injury of Passengers - Damage to Baggage
“I. The carrier is liable for damage sustained in case of death or bodily
or mental injury of a passenger upon condition only that the accident or
incident which caused the death or injury took place on board the aircraft or
in the course of any of the operations of embarking or disembarking.

However, the carrier is not liable to the extent that the death or injury
resulted from the state of health of the passenger.”

(2 pages)

191




192

DCW Doc No. 31 -2-
b) Justification
) The initial Warsaw Convention only covered bodily injury. We believe that there is a

difference between bodily and mental injuries, but the current draft of DCW Doc No. 3 does not take account
of this difference. However, the earlier draft which was approved by the Legal Committee did so.

The initial Warsaw Convention only covers bodily injury and the Guatemala Protocol of 1971
refers to a passenger’s personal injurics. We feel that there is no ethical, medical or legal reason not to include
mental injury.

2) Although the proposal which we are making with regard to the second line of Article 16.1 to
add the words “or incident™ after “accident” is a purely formal matter, we believe that the correction should
be made since there can obviously be cases of “incidents” which cause some type of (slight) bodily or mental
injury which might not necessarily be serious as is inferred from the definition of accident in accordance with
Annex 13 to the Chicago Convention.

c) Proposal concerning Article 27: Fifth Jurisdiction

. Colombia fully shares the interest in including a fifth jurisdiction in the Convention as drafted
in the proposal in DCW Doc No. 3, but excluding the paragraph 3 bis text between brackets.

This approach coincides with the consensus expressed at the 3rd meeting of the group of
experts on political, economic and legal air transport matters held in Argentina from 23 to
25 March 1999. It also coincides with the proposal of LACAC and many other countries.

d) Justification

. Our country considers it advisable that passengers be entitled to a new jurisdiction as
expressed in the ICAO proposal, except for the 3 bis text in brackets, making it possible to
have a trial in the country where they reside permanently.

This fifth jurisdiction had already been contemplated earlier in the Guatemala Protocol of
1971 and Montreal Protocol No. 3 of 1975.

With a fifth jurisdiction, passengers can elect to claim compensation for death or bodily or
mental injury in their country, avoiding the high costs involved in travel, accommodation, etc.,
if the trial is held outside the place where they have their permanent residence. We believe that
the best court is the one where the person concerned lives.

—END -
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English only

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10-28 May 1999)
DEFINITION OF BENEFICIARY IN ARTICLE 16
(Presented by International Union of Aviation Insurers — ITUAI)

The Observer representing the International Union of Aviation Insurers suggested at the Fourth
Meeting of the Commission of the Whole that there should be a definition of the beneficiary(ies) of the carrier's
liability. The Chairman suggested that the definition should more properly attach to Article 19,

The suggestion of the IUAI is that the following words be added to Article 16(1) or at the
direction of the Chairman and with the necessary consequential amendments, to Article 19:

“The liability imposed in this section shall be solely and exclusively towards
the passenger and those natural persons entitied to claim following the death
or bodily injury of the passenger and shall specifically exclude claims from
any other party which may, by operation of contractual or statutory
subrogation or otherwise be entitled to make a claim.”

The justification for this proposal is as follows :
1. The third sentence in the preamble to the Draft Convention provides that it is important to
ensure protection of the the interests of consumers. This justifies the imposition of strict and unlimited lability
on Carriers. This is not, however, a justification for imposing strict liability on Carrier for the benefit of non-
consumers such as subrogated insurance companies, which will, in some cases, be the principal beneficiaries
of strict unlimited liability.

2. There is nothing equitable in compensating subrogees, who have taken payments for the
provision of their services since this effectively entitles them to a double recovery, firstly of premiums or their
equivalent, and then of the benefits which they are obliged to provide. Their entitlement to this double benefit
by virtue of the present provisions of the Draft Conventlon is contrary to the intention expressed in the last part
of the third sentence in the preamble.

3. The desirability of achieving an equitable balance of interests is recognized in the final sentence
of the preamble. The balance has been recognized by many distinguished delegates to this Conference as being
between the interests of the consumer in being fully compensated and the interests of States and ICAO in the
orderly development of international air transport operations by protecting carriers inter alia from excessive
financial demands - at least to the extent that protection does not injure consumers. Imposing on Carriers the
burden of strict unlimited liability to third parties represents an unnecessary departure form this balance which
will have, in some cases, very considerable financial consequences.

- END -
(1 page)
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10-28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

ARTICLE 27 - FIFTH JURISDICTION
(Presented by France)
France expresses strong objections to the plan to create a fifth jurisdiction as provided for in the current text
of Article 27 of the draft Convention, for three reasons:
— this new jurisdiction is not really necessary to protect passengers;
— its operation would have unfortunate consequences for the development of international air transport;

— granting it would create a regrettable precedent in the development of contemporary law.

I/ THE CREATION OF A FIFTH JURISDICTION IS NOT NECESSARY TO PROTECT PASSENGERS:
a) Everyone agrees that the four existing jurisdictional possibilities are satisfactory:

— The possibility for a victim of damage or his successors to bring their action before one of the four
jurisdictions under the Warsaw Convention, as reiterated in Article 27.1 of the draft, makes it possible to settle
the vast majority of cases, as acknowledged even by those who defend the creation of a fifth jurisdiction and
who confirm that the latter would only come into play in a very limited number of cases.

— The compensation currently awarded to victims reaches very satisfactory levels in the countries which
advocate the creation of this jurisdiction owing to the renunciation by the airlines concerned of the limits of the
Warsaw Convention. Some figures, from US$ 2 to 2.5 million on average per deceased victim, are thus
regularly mentioned.

— It is logical therefore that the airlines, including the largest of them, are not asking for the creation of this

new jurisdiction, although they now accept the principle of unlimited liability. It is significant that no request
of this type appears in the document presented by IATA (Doc No. 9).

(4 pages)
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In other words, the creation of a fifth jurisdiction is not a requirement of world air transport.

b) The creation of such a jurisdiction might even be detrimental to passengers: it could have two unfavourable
consequences:

— As indicated in the note presented by IUAI (Doc No. 28), it would inevitably result in an increase in the
compensation paid owing to systematic efforts to obtain the most generous judge and consequently a substantial
increase in insurance premiums. To that would be added the aggravating circumstance that travellers from the
least developed countries in terms of compensation would subsidize those from the countries where the highest
compensation is paid, owing to the mutualization of nisks.

— The creation of a fifth jurisdiction would make it easier to reject claims submitted by foreign citizens in the
most generous countries. The judges in those countries would have fewer scruples in using legal means
(c.g., the theory of forum non conveniens, as set out in Doc No. 27) which enable them to turn down a foreign
claimant, on the grounds of the existence of a competent court under the fifth jurisdiction in his country of
origin. Consequently, having paid more as a result of the new system, many travellers could find themselves
in the paradoxical situation of receiving less compensation than at present in case of an accident.

¢) An improvement in the passengers’ lot should be sought elsewhere:

— It is the climination of the limits which Article 20 sets on carrier lability, and not the creation of a
fifth jurisdiction, which should ensure better treatment of passengers in case of an accident.

— The new liability system should already result in a substantial medium-term increase in insurance premiums
and the financial risks taken by the airlines and it is not necessary to aggravate that prospect further through
the creation of a fifth jurisdiction.

II/ THE OPERATION OF A FIFTH JURISDICTION WOULD THUS HAVE UNFORTUNATE
CONSEQUENCES FOR THE DEVELOPMENT OF INTERNATIONAL AIR TRANSPORT

This additional jurisdiction would enable at least the citizens of the most generous countries to systematically
bring their compensation claims there as well as foreign citizens who would not be excluded by legal means
such as the theory of forum non conveniens. A sharp increase in compensation could only result therefrom
globally, causing an increase in insurance premiums as indicated in Doc No. 28 and therefore in ticket prices.
The financial reserves of the airlines could be affected where the insurance companies” guarantee did not come
into play.

By definition, this increase in costs would not be favourable to the growth of international air transport. It could
even seriously hamper it by jeopardizing airlines with modest resources. This would run counter to one of
ICAO’s fundamental objectives, that of promoting the participation of all in the development of world air
transport as recognized by the recommendation of the Air Transport Conference held in Montreal in 1994:

— paragraph 7 (“the Contracting States share the same fundamental objective of increased participation as a
reliable and sustained presence in the worldwide air transport system”),
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— and paragraph 9 (“in any change of approach with regard to the regulation of international air transport, all
the necessary attention should be paid to the objective of participation and (para. 5) the disparity in economic
development levels among States™).

III/ CREATING AN ADDITIONAL JURISDICTION WOULD RESULT IN A REGRETTABLE
DEVELOPMENT IN THE COURSE OF CONTEMPORARY LAW

a) The current wording of Article 27.2 has the result of making the complainant’s nationality the true criterion
by means of which a judge could be seized. The conditions for implementing Article 27.2 show this:

— The notion of the passenger’s “principal and permanent residence” contained therein is a new category in
international law. So far, the reference has been to “domicile or permanent residence” as indicated in the
Guatemala Protocol, which is mentioned so often, or “domicile or habitual residence” (Athens Convention).
Consequently, no one can say what would be the legal consequences of the new expression. It is to be feared
that it corresponds to the notion of “permanent abode”, to which the person concerned intends to return even
if he lives elsewhere temporarily. Such an interpretation could easily be given by the courts. It is therefore the
claimant’s nationality which would become the decisive element. A citizen of a given country would thus be
able to escape the jurisdiction of a foreign country and would have the assurance of being judged in his country
in accordance with its legislation. A true jurisdictional privilege would thus be created.

— Other conditions are laid down for the application of Article 27.2: the carrier must operate services for
carriage by air in that country and conduct similar business in premises which it leases or owns, unless they
belong to another carrier with which it has a commercial agreement. But these expressions are very vague and
very broad in application. They can relate to business as diverse as charter operations, code sharing, alliances
or a commercial agreement which is varied and broad in scope. We therefore remain in the very vague
perspective of “doing business”. It appears therefore that the main element must be the claimant’s nationality.

b) Making the latter the true means of seizing a judge would be a step backwards in the development of
contemporary international law since a true jurisdiction of nationality would be established. This would run
counter to the recent instruments:

~ For example, Article 4 of the protocol supplementary to The Hague Convention of 1 February 1971 on
recognition and enforcement of foreign civil and commercial judgments gives a list of grounds for competence
which are not acceptable at the international level: they are the claimant’s nationality, his domicile or habitual
residence, or a commercial activity (doing business). These three grounds for competence should have less and
less place in the development of law, contrary to what is proposed in Article 27.2 of the draft. In a more general
way, the conventional system rejects jurisdictional privileges which would result in the international extension
of domestic law.

— The 1968 Brussels Convention on judicial competence and enforcement of legal decisions between member
States of the European Union and the 1996 Lugano Convention for the EFTA countries exclude
fifth jurisdiction mechanisms. No precedent to the contrary can be drawn from the Guatemala Protocol since
it has never entered into force.
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c) The creation of a fifth jurisdiction might set a dangerous precedent applicable in other fields which have
nothing to do with air law and its special characteristics. Instead of making progress towards the unification
and internationalization of law with a view to identical treatment for persons coming under a single worldwide
legal system, the result would be the further fragmentation of international law.

This danger is recognized in general, including by the countries which are favourable to the creation of a
fifth jurisdiction in international air law but which elsewhere, for example in the negotiations on the draft global
convention on court competence, which is currently being discussed, invoke the above-mentioned
supplementary protocol to The Hague Convention so that the criteria of nationality, residence and business
activity are taken into consideration less and less.

XXX

Not desired by international air transport professionals and not conducive to its growth, the creation of a
fifth jurisdiction would thus be less favourable than expected for passengers. The French Delegation recalls
that, in a spirit of compromise, it included a clause in paragraph 3 bis of Article 27 enabling States not wishing
to subscribe to it to set it aside.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

FINAL CLAUSES
ARTICLE 52 - STATES WITH MORE THAN ONE SYSTEM OF LAW
(Presented by China)
1. PROPOSAL
1.1 It is proposed that the following article be added as Article 52 of the Convention:
“States with more than One System of Law

1. If a State has two or more territorial units in which different systems
of law are applicable in relation to matters dealt with in this Convention, it
may at the time of signature, ratification, acceptance, approval or accession
declare that this Convention shall extend to all its territorial units or only to
one or more of them and may modify this declaration by submitting another
declaration at any time.

2. Any such declaration shall be notified to the depositary and shall
state expressly the territorial units to which the Convention applies.

3. In relation to a State Party which has two or more systems of law
applicable in different territorial units in relation to matters dealt with in this
Convention -

(a) references in Article 21B to “national currency” shall be construed
as referring to the currency of the relevant territorial unit of that
State; and

(b) references in Article 45 to “States Parties” and “State” shall be
construed as referring to the relevant territorial unit of that State.”

2. REASONS

2.1 The draft article is based on precedents in other multilateral treaties dealing with questions
of civil liability, and is not a novelty. Such an article takes account of the fact that sometimes different systems
of law are practised in different territorial units under the sovereignty of a single State. It therefore facilitates
the implementation of the Convention in different territorial units of such a State. The draft article also serves
to clarify the meaning of certain terms in the Convention so as to make the references more appropriate in their
application to a territorial unit.

(2 pages)
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22 The matter is of particular interest to China because the Hong Kong Special Administrative
Region (“HKSAR”) maintains its own systems in various respects such as its own system of law and its own
judiciary, own economic and monetary system. The HKSAR keeps its own aircraft register. The application
to the HKSAR of international agreements to which China is or becomes a party shall be decided by the
Central People’s Government, in accordance with the circumstances and needs of the HKSAR, and after
seeking the views of the government of the HKSAR. As the article is drafted in general terms, it will not only
facilitate the implementation of the Convention in China but also in any other States in which different systems
of law exist. '

23 An article of this type is in accordance with modem treaty practice, and appears in other
international conventions such as several drawn up by the Hague Conference on Private International Law.
China is one of almost 50 States which are members of the Hague Conference. Many other States are also
parties to one or more of the 34 conventions adopted by the Hague Conference.

24 A further, and very recent, example of such an article is in the Convention on Arrests of
Ships 1999, which was adopted in Geneva in March this year.

-END -
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SUMMARY REPORT ON THE FIRST AND SECOND MEETINGS
OF THE “FRIENDS OF THE CHAIRMAN” GROUP

1. First Meeting, 17 May 1999

1.1 The Group reviewed draft Article 16, paragraph 1 and to what extent “mental injury” should

be recognized as a separate type of damage for the purpose of the new Convention. In relation to this point,
the Group reiterated the importance of reaching a clear understanding as to the intended scope of that term,
taking into account the preliminary conclusions which had been reached within the Commission of the Whole.

1.2 A consensus in principle emerged that apart from “bodily injury”, recovery shall also be
available in case of “mental injury” associated with or arising from bodily injury. As to the latter point, the
Group acknowledged that already at the present time, a number of Courts interpreted the term “bodily injury”
as encompassing this type of mental injury, and that any extension of this notion should not be construed in a
way so as to invalidate these existing precedents.

1.3 After further discussion, the Group agreed that the new Convention should also recognize
mental injury standing alone as a separate type of recoverable damage, provided that it results in an impairment
which has a significant adverse effect on the health of the passenger. Having identified the three elements
which are involved, namely,

- bodily injury;
- mental injury associated with bodily injury; and
- mental injury which has a significant adverse effect on the health of the passenger,

the Group decided to refer this matter to the Drafting Committee, which was tasked to find suitable wording
regarding these elements, for further consideration by the Commission of the Whole.

1.4 The Group also considered draft Article 16, paragraph 1, last sentence, particularly whether
to retain, amend or delete this clause in light of the understanding on the issue of “mental injury” referred to
above. A number of divergent views were expressed. The Chairman proposed, and the Group agreed, to retain
the present wording as contained in DCW Doc No. 3 on the understanding that the state of health of a
passenger would merely be taken into account insofar as the intensity of the injury is concerned.

1.5 The Group commenced discussions on draft Article 20 and deliberated on some practical
aspects of this provision. It confirmed the understanding that draft Article 19 shall also be applicable in the
first tier of liability. The Group decided to continue its deliberations on draft Article 20 at the next meeting
of the Group.

(2 pages)
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2. Second Meeting, 18 May 1999
2.1 The Group continued its deliberations on draft Article 20 as contained in DCW Doc No. 3 and

reviewed the various proposals contained in DCW Doc Nos. 18, 21, 24, 29, as well as the proposal made by
Pakistan.

22 Two common elements in these proposals were identified:

- strict liability in the first tier up to 100,000 SDR;
- unlimited hability.

The Group considered various proposals establishing a two-tier or three-tier liability regime, respectively. The

Chairman concluded the discussion by stating that further consultation on this matter was required, having also
due regard to the outstanding issues in relation to other draft Articles, particularly Article 27.

- END -
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INTERNATIONAL CONFERENCE ON AIR LAW
(Montreal, 10-28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

(Presented by France)

In Doc No. 33, France presented the series of observations which had, in its opinion, given
rise to the idea of introducing a fifth jurisdiction mechanism into Article 27.2 of the draft Convention.

In section III a) on page 3 of that document, France indicated, in particular, how the notions
of the passenger’s “principal and permanent residenceand the application conditions relating to the carrier’s
services and business were vague and imprecise so that there could be fears about putting in place an additional
jurisdiction based solely on a plaintiff’s nationality, contrary to the most recent trends in contemporary
international law. France considers it necessary, after having warned of the dangers of such a solution, to
propose adjustments to the wording of this Article to deal with the problems involved, and that is what it

wanted to do in the present document.
To this end, it proposes three amendments:

1) The first would be aimed at avoiding the precedent-related risks which might arise from a
fifth jurisdiction mechanism in the draft Convention. To deal with these, the expression “or, having regard
to the specific characteristics of air transport, in the territory of a State Party” should be included in
Article 27.2.

2) The second amendment would consist in taking precautions with regard to the actual nature
of the defendant’s presence in the territory of the fifth jurisdiction and avoiding situations where small and
medium-sized carriers providing services under agreements with another carrier but having no real presence
in the territory of the fifth jurisdiction would be brought before it.

To achieve this end, Article 27.2 b) and Article 27.3 should be deleted. There would thus be
a new subparagraph a) which would read “in which at the time of the accident the passenger has his or her
principal and permanent residence and to which or from which the carrier operates air transport services and
in which it conducts its business from premises which it leases or owns™.

3) A third amendment would be aimed at clarifying the notion of “principal and permanent
residence” and giving it an objective, specific and precise content. Such an objective and specific content would
then make it possible to base the fifth jurisdiction on the plaintiff’s actual residence and not on his or her
nationality. A precise content is indispensable since courts cannot be left the task of determining the competence
of jurisdictions (and would certainly do so in a divergent fashion).

(3 pages)
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This precise content is also necessary to unify the law, which is an important objective of the
Convention. The Convention must be free of ambiguity in this regard.

To this end, a new paragraph 3 would be included in Article 27 as follows:

“For the purposes of paragraph 2, the expression principal and permanent
residence” shall mean:

- either the passenger’s principal place of abode during the twelve
months immediately preceding the accident;

- or the principal place of abode of the passenger’s spouse or minor
children or, if the passenger is a minor, of his or her parents, during the
twelve months immediately preceding the accident;

- or the passenger’s place of employment at the time of the accident;

- or, if the passenger is an official of a State Party serving in another
State, whether a State Party or not, the headquarters of the authority to
which that official reports.”

In final form, the new text of Article 27, paragraphs 1 and 2 would read as follows:

“1.  An action for damages must be brought, at the option of the plaintiff,
in the territory of one of the States Parties, either before the Court of the
domicile of the carrier or of its principal place of business, or where it has
a place of business through which the contract has been made or before the
Court at the place of destination.

2.  Inrespect of damage resulting from the death or injury of a passenger,
the action may be brought before one of the Courts mentioned in paragraph 1
of this Article or, having regard to the specific characteristics of air
transport, in the territory of a State Party in which at the time of the accident
the passenger has his or her principal and permanent residence or to which
or from which the carrier operates air transport services and in which it
conducts its business from premises which it leases or owns.

3.  For the purposes of paragraph 2, the expression “principal and
permanent residence” shall mean:

- either the passenger’s main place of abode during the twelve months
immediately preceding the accident;

- or the main place of abode of the passenger’s spouse or minor children
or, if the passenger is a minor, of his or her parents, during the twelve

months immediately preceding the accident;

- or the passenger’s place of employment at the time of the accident;
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- or, if the passenger is an official of a State Party serving in another
State, whether a State Party or not, the headquarters of the authority to
which that official reports.”

The rest of Article 27 would remain unchanged.
The French Delegation hopes that other delegations which are also desirous that the notions

of residence and protecting small carriers should be better taken into account will be in a position to accept
these proposals and show flexibility in an effort to make the Conference a success.

~END -
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DCW Doc No. 37
19/5/99

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR

FINAL CLAUSES
ARTICLE 49 - ACCESSION OF REGIONAL ECONOMIC INTEGRATION ORGANISATIONS
(Presented by Austria, Belgium, Cyprus, Czech Republic, Denmark, Finland, France, Germany, Greece, Ireland,
Italy, Lithuania, Luxembourg, Malta, the Netherlands, Portugal, Romania, Slovak Republic, Slovenia, Spain,
Sweden and the United Kingdom)

1. PROPOSAL

1.1 The States presenting this document propose the following additions to the final clauses of the draft
Convention. The objective is to allow Regional Economic Integration Organisations, such as the European
Community (EC), which have competence in subject matters covered by the draft Convention to sign and

accede to the Convention.

1.2 Some further consequential amendments to this Article may be required depending on the development of the
text of the Convention.

Article 49

New paragraph 1 bis

"1bis This Convention shall similarly be open for signature by Regional Economic Integration
Organisations. For the purpose of this Convention, a ''Regional Economic Integration
Organisation' means any organisation which is constituted by sovereign States of a
given region which has competence in respect of certain matters governed by this
Convention and has been duly authorised to sign and to ratify, accept, approve or
accede to this Convention. A reference to a ''State Party'' or ''State Parties" in this
Convention, otherwise than in Articles 1.2, 3.1(b), 5(b), 21B and 27 includes a Regional
Economic Integration Organisation. For the purpose of Article 21C, the references to
""a majority of the State Parties'' and ''one-third of the State Parties'' shall not include
a Regional Economic Integration Organisation."

Paragraph 2
Insert after ''by States'' the words '"and by Regional Economic Integration Organisations."

(2 pages)
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21

22

23

24

25

Paragraph 3

At the end, add "'save that such an instrument deposited by a Regional Economic Integration
Organisation shall not be counted for the purpose of this paragraph.

Paragraph 4

Insert after "For other States" the words "and for other Regional Economic Integration
Organisations."

REASONS

In order to ensure that the Convention is durable and can keep pace with forthcoming developments, the future
accession of Regional Economic Integration Organisations (REIO), if they assume competence in areas
covered by the Convention, should be permitted. The accession will also demonstrate that such organisations
are committed to a universal and uniform system.

The accession of a REIOQ, such as the EC, would not create operational implications for the new Convention.
The above proposals ensure that air traffic between Member States would remain covered by the Convention.
In addition, there would be no change in voting rights or procedures for entry into force of the Convention.

The EC is not a contracting party to the current Warsaw Convention, however it has been active in the area
of air carrier liability since 1997 when it adopted a Regulation governing the liability of EC carriers in case
of death or injury. This Regulation is binding on all fifteen of the EC's Member States.

In order to bring the REIOs and, in particular, the EC fully into a new unfragmented worldwide system which
is and will remain satisfactory, the States presenting this paper believe that the EC should have the possibility
to become a Contracting Party in its own right to the new Convention. Once it becomes a Contracting Party,
the Convention will be binding upon it. The Court of Justice of the EC has given priority to international
agreements concluded by the EC over its internal law and the law of its Member States.

The EC is a recognised subject of international law distinct from its Member States. It is already party to
many multilateral international agreements including the United Nations Convention on the Law of the Sea,
the Vienna Convention on the Protection of the Ozone Layer, the Treaty on the Energy Charter and the
Convention on Customs Treatment of Pool Containers used in International Transport. The above proposal
was drafted with regard to these precedents.

— END —
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DCW Doc No. 38
. 19/5/99

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

ARTICLE 27 — JURISDICTION

(Presented by Singapore)

In the interests of trying to find a compromise, the delegation of Singapore proposes the
following as a new paragraph to Article 27:

“5. The principle of jurisdiction applied in paragraph 2 of this Article

shall be treated as one special to the area of carriage by air and shall not be
used as a precedent in relation to other areas.”

~END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

SUMMARY REPORT ON THE THIRD, FOURTH AND FIFTH MEETINGS
OF THE “FRIENDS OF THE CHAIRMAN” GROUP

1. Third and Fourth Meetings, 19 May 1999"

1.1 The Group reviewed draft Article 27 and more particularly the matter of a fifth jurisdiction.
In this context, the meeting examined various proposals in relation to the issue under which circumstances the
fifth jurisdiction could be made available.

1.2 The meeting considered DCW Doc Nos. 33 and 36, which set out an alternative proposal
regarding the fifth jurisdiction. In relation to this proposal, the Chairman described the commonalities with as
well as the differences from the text contained in DCW Doc No. 3.

1.3 The Group then focussed its attention on the question as to whether to incorporate in the draft
the concept of forum non conveniens. Preliminary views were expressed if and to what extent the
above-mentioned concept could also be applied for the purpose of the proposed fifth jurisdiction.

14 Further discussions on Article 20 took place on the question of whether a three-tier system
would be acceptable, provided that a suitable threshold for the second tier could be agreed upon. In the ensuing
discussion the meeting expressed its preference for considering this matter not in isolation but rather in the
context of an overall package solution, which would comprise a number of key provisions of the draft.

1.5 Pointing out that decisions on Articles 16, 20 and 27 and the other related Articles should be
taken in the context of this package, the Chairman proposed, and the meeting agreed, that a package text would
be prepared for consideration of the next meeting of the Group, taking into account the views which were
expressed in the course of the discussions of this Group.

2. Fifth Meeting, 20 May 1999

2.1 The Chairman presented DCW-FCG No. 1, “Draft Consensus Package”, which contained a
preliminary proposal regarding Articles 16, 20, 21A, 22A and 27. He informed the Group that a proposed
draft Article 22B, “Advance Payments”, had been inadvertently omitted.

2.2 The Chairman gave a comprehensive explanation with respect to the development of this
document and outlined the major elements of the package. A preliminary discussion regarding the document
took place, and it was decided to defer further consideration of this matter to the next meeting of the Group.

- END -
(1 page)

The Group briefly met for its Third Meeting on 19 May 1999 before the lunch break and
convened for the Forth Meeting in the afternoon of the same day.
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

PROPOSAL TO AMEND ARTICLE 27—JURISDICTION

(Presented by Australia)

In the course of the meeting of the Friends of the Chairman on Wednesday,
19 May 1999, Australia proposed that consideration be given to the amendment of Article 27 of the
Draft Convention along the lines set out below. This proposal was made in order to meet the concerns
expressed by some about the potential for unfairness implicit in the availability of a fifth jurisdiction.

The proposed amendment captures and codifies the principle of fairness embraced by
the concept of forum non conveniens, without adopting any specific variant of that principle or any
particular doctrinal basis for its application.

The object of the amendment is to ensure that, where there may be compelling reasons
why a claim should be heard in an available jurisdiction, other than the jurisdiction in which a
claimant or claimants have initiated an action, the court will be obliged to consider those arguments
in its assessment of preliminary jurisdictional questions. As proposed, this amendment would apply
to the exercise of any of the five (5) optional bases for jurisdiction provided for in Article 27, not
exclusively the fifth jurisdiction.

Australia would also like to make it clear that this proposal was offered without
prejudice to the further clarification and possible revision of sub-paragraphs (a), (b) and (c) of
paragraph 2.

Article 27 - Jurisdiction

1. An action for damages must be brought, at the option of the plaintiff, in the territory
of one of the States Parties, either before the Court of the domicile of the carrier or of its principal
place of business, or where it has a place of business through which the contract has been made or
before the Court at the place of destination.

2. In respect of damage resulting from the death or injury of a passenger, and subject
to the provisions of paragraph 3, the action may be brought before one of the Courts mentioned in
paragraph 1 of this Article or in the territory of a State Party:

(@) in which at the time of the accident the passenger has his or her principal and
permanent residence; and

(b) to or from which the carrier actually or contractually operates services for
the carriage by air; and

(2 pages)
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(c) in which that carrier conducts its business of carriage by air from premises
leased or owned by the carrier itself or by another carrier with which it has
a commercial agreement.

3. Where the defendant is able to satisfy the Court that:

(a) in all the circumstances, it is manifestly unfair to permit the matter to be
heard and decided in that jurisdiction; and

(b) there exists another jurisdiction in which the matter may properly, and with
a view to the interests of all the parties. more fairly and conveniently be
heard and decided. the Court may dismiss the matter.

34 In this Article, “commercial agreement” means an agreement, other than an agency
agreement, made between carriers and relating to the provision or marketing of their joint services for
carriage by air.

45 Questions of procedure shall be governed by the law of the Court seised of the case.

-END -
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INTERNATIONAL CONFERENCE
ON AIR LAW

(Montreal, 10 to 28 May 1999)
DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR
Article 27 - Fifth Jurisdiction

(Presented by France)

Taking into account the comments that have been made, the French Delegation would like to
modify the proposals in DCW-FCG No. 1, presented by the President of the Conference, on Article 27,
paragraph 3, which would be replaced by the following provision:

“For the purposes of paragraph 2, the expression “principal and permanent
residence” shall mean the passenger’s main place of abode during the twelve
months preceding the accident. The criterion of the nationality of the
passenger cannot be used to determine it.”

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

ADVANCE PAYMENTS
Comments on Article 22 A

(Presented by Switzerland)

The Delegation of Switzerland would like to draw your attention to the experiences
obtained with advance payments after the aircraft accident with SR Flight 111 which occurred last year.

In September 1998 SR Flight 111 on its way from New York to Geneva crashed into the
sea near Halifax. On board the MD-11 were 215 passengers and 14 crew members. None of these 229 people
survived. The reason for the crash is still unknown, but tremendous efforts continue to be undertaken by the
Canadian Aircraft Accident Investigation Board to find the cause of this accident.

With regard to the liability of the carrier, Swissair started to pay advance payments
immediately after the crash to the families of the victims who asked for financial support. These payments were
made on a voluntary basis, as there is neither a legal obligation under Swiss law to make such payments, nor
does there exist today any international Convention obliging an air carrier to do so. The amount of these
advance payments was fixed to 15 000 SDR for every passenger.

This offer for advance payments clearly met a need for immediate financial support, as
a total of 163 families of victims (or 75%) have requested such advance payments.

At a later stage, the families of victims were offered 100 000 SDR as advance payments
on final settlement. Until now, 65 families out of the 215 victims have accepted this sum as an interim solution.
Further discussions and in some cases litigation will be needed to find a definite solution. Today, eight months
after the crash, only one single case could be settled definitely, and in a second case the descendants of the
victim and the air carrier are close to reaching a final agreement. The fact that the cause of the accident has
not yet been determined makes an early final settlement more complicated.

Of course the above-mentioned accident is one case among others. But the fact that 75 %
of the families of victims have asked for advance payments, seems to be a clear signal that there exists a need
for advance payments. This Conference is therefore kindly invited to consider inclusion of mandatory advance
payments in the Convention. Finally, it is in the interest of both the victims or their families and the carrier to
provide for immediate financial support in case of death or injury to passengers. Advance payments are just
and fair and should therefore become part of a new aviation liability system.

- END -

(1 page)

217




THIS PAGE INTENTIONALLY LEFT BLANK



. DCW DOC No.43
N 21/5/99

INTERNATIONAL CONFRENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

Proposal for the deletion of paragraph 2 of Article 41

(Presented by the Delegate of Lebanon)

Paragraph 2 of Article 41 allows the contracting carrier and the actual carrier to agree
on clauses relieving them of liability for loss or damage resulting from the inherent defect,
quality or vice of the cargo carried.

This paragraph, reproduced from Article IX, paragraph 2, of the 1961 Guadalajara
Protocol, in respect of the actual carrier, was originally applicable to the contracting carrier,
pursuant to Article 23 of the Warsaw Convention as amended by the Hague Protocol, 1955.
However, this paragraph was no longer relevant after the amendment introduced by the
Montreal Protocol No. 4 of 1975 providing for several instances for relieving the carrier of
liability, including the case of loss or damage resulting from the inherent defect, quality or vice
of the cargo (Article 18, paragraph 3 a)). This last provision has been adopted as Article 17,
paragraph 2 a), of the present Draft Convention.

Since, in accordance with Article 34 of the Draft Convention, the actual carrier - as
well as the contracting carrier - is subject to the provisions of this Draft Convention in respect
of the carriage it performs, it would benefit, de jure, from relief of liability pursuant to Article
17, paragraph 2 a), if the damage to cargo resulted from inherent defect, quality or vice of that
cargo, without the need for the inclusion of specific provisions or clauses in the contract of

carriage.

Thus, paragraph 2 of Article 41 becomes irrelevant and inconsistent with the
amendments introduced by the Montreal Protocol No. 4 and adopted by the present Draft
Convention.

We, therefore, propose the deletion of paragraph 2 of Article 41.

Transiat. 9\Lebanom\2675/ME-MEB H-11
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21/5/99

INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES
FOR INTERNATIONAL CARRIAGE BY AIR
COMMENTS ON AND AMENDMENTS TO ARTICLES
16, 20, 21D, 27 AND 29

(Presented by Namibia)

1. Namibia wishes to place on record its appreciation for the efforts made by the “Friends of the Chairman

Group” to arrive at a reasonable compromise solution in the context of an overall package as contained
in DCW-FCG No.1

2. Ad Article 16:

With regard to Article 16, we are of the opinion that the words “ in the course of any of the operations
of embarking or disembarking or” in the third line of paragraph 3 of DCW-FCG No.l should be
deleted. This is because the concepts of embarking and disembarking clearly do not apply in the context
of checked baggage. Moreover, whatever is intended to be covered by those concepts is fully covered
by the words “during any period within which the baggage was in the charge of the carrier”.

Further, it is proposed that in order to make it clear that the second-last sentence of paragraph 3 applies
equally to unchecked baggage, it should become the last sentence of paragraph 3.

3. Ad Article 20:

Namibia continues to be firmly of the opinion that the provisions of paragraphs 1 and 3 of Article 20
in the “Draft Consensus Package” as presented are clearly irreconcilable with each other. Whilst
paragraph | in emphatic terms prohibits a carrier from “excluding” or “ limiting” its liability,
paragraph 3 thereof explicitly provides that the carrier may, indeed, exclude or limit the very same
liability by the application of Article 19. This position is jurisprudentially and doctrinally not sound
or defensible. We submit that either we agree to have strict liability for the first tier or we expressly
abolish strict liability and instead provide for presumptive liability in respect of the first tier.

(3 pages)
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We are however of the opinion that in the interests of clarity, certainty, avoidance of unnecessary litigation
and the prompt payment of advance payments to victims of air accidents, the first tier should provide for
strict liability up to 100 000 SDR without the defense of contributory negligence being available except
and to the extent only that the damage was caused by the willful act or omission of the claimant or the
person from whom he/she derives his/her rights.

We therefore propose that Article 20 be re-formulated as follows:

1. The carrier should be strictly liable for proven damage arising under paragraph 1 of Article 16 up to
a limit of 100 000 SDR.

2. The liability of the carrier exceeding the amount of 100 000 SDR should be subject to proof by the
claimant that the damage sustained was due to the fault or neglect of the carrier or its servants or agents
acting within their scope of employment.

3. The provisions of paragraph 1 of Article 19 shall not apply to the damage referred to in paragraph 1

of this Article unless the aforesaid damage was caused by the willful act or omission of the claimant
or the person from whom he/she derives his/her rights.

4. Ad Article 21D:

The Namibian delegation is of the opinion that this article should be deleted in toto for the following
reasons:

a) It would lead to further fragmentation of the Warsaw System and thus destroy the principle of
uniformity which is the object of the limits set out in the Convention;

b) The Convention contains adequate review provisions which would obviate the need for
Article 21D in its present form.
5. Ad Article 27:

The proposal contained in DCW-FCG No.1 in relation to this article is acceptable to the Namibian
delegation and we support it fully.

Our delegation is, however, also prepared to accept, by way of an alternative, the Australian
proposal as set out in DCW-DOC 40 subject to the following :

a) the deletion in Sub-Article 2(b) of the words “or contractually”;

b) the deletion in Sub-Article 2 (c ) of the words “or by another carrier with which it has a
commercial agreement”;
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¢) the deletion of Sub-Article 4 of that Article.

6. Ad Article 29

Since many jurisdictions confer a substantive discretion on a judge to condone non-compliance with
statutory time limits in the interest of equity , we wish to propose that a new paragraph 2 along the
following lines be inserted:

“2. Notwithstanding the provisions of paragraph 1 hereof a Court seized of a case may, on good
cause shown, condone non-compliance with the time-limit referred to therein.”

—END -
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25/5/99
INTERNATIONAL CONFERENCE ON
AIR LAW
(Montreal, 10 to 28 May 1999)
COMMENTS ON ARTICLE 49, PARAGRAPH 3: ENTRY INTO FORCE
(Presented by the United States of America)
l. Proposal
1.1 Revise paragraph 3 of Article 49 of the draft Final Clauses in the Attachment to

DCW Doc. No. 5, presented by the Secretariat, to increase the threshold for entry into force of the new
Convention to 30 States representing at least 60% of the total international scheduled air traffic.

2. Reasons

2.1 Paragraph 3 of Article 49 of the draft Final Clauses in the Attachment to
DCW Doc. No. 5, presented by the Secretariat, provides that the new Convention shall enter into force
following deposit of the fifteenth instrument of ratification, acceptance, approval, or accession.

22 The low threshold proposed for entry into force would promote a patchwork, rather
than uniformity, in the rules for international carriage by air. Currently, over 130 States are party to
some form of the Warsaw Convention and over 120 airlines, representing over 60 States and over 90%
of international air transportation, have signed the 1996 intercarrier agreements. Those agreements
represent a high level of uniformity to international rules of carriage by air. A new Convention that
could be brought into force by 15 States would detract from the present level of uniformity.

23 A low threshold would defeat key objectives of this conference. Key objectives of this
conference are to modernize the Warsaw Convention dnd to promote uniformity in international rules.
The proposed low threshold might serve to expeditiously accomplish modernization for a few States,
but at the cost of reducing uniformity for all other States. The new Convention need not compromise
one key objective to accomplish the other. A high threshold for entry into force will promote broad
based, rather than selective, modernization.

24 Uniformity means certainty and simplicity for passengers, airlines, and insurers.
In a world where the rules of airline liability for an airline vary for every destination and keep changing
over time, it is hardly possible for airlines to give consumers comprehensible notice of the applicable
liability regime. Therefore, to promote certainty, it may be better to modernize by keeping the current
system, which is widely accepted, until a meaningful percentage of States, representing a substantial
percentage of international air transportation, are prepared to accept the new system.

2.5 For these reasons, it is proposed that the new Convention enter into force once it has
been ratified by 30 States representing at least 60% of the totai international scheduled air traffic.
A proposal for revising paragraph 3 of Article 49 is attached.

(2 pages)
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ATTACHMENT
ATTACHMENT
Article 49 - Ratification
Revise paragraph 3 of Article 49 to read as follows:
“3. This Convention shall enter into force on the sixtieth day

following the date of deposit of the thirtieth instrument of
ratification, acceptance, approval or accession with the Depositary
on the condition, however, that the total international scheduled air
traffic, expressed in passenger-kilometers, according to the statistics
for the year 1998 published by the International Civil Aviation
Organization, of the airlines of the States which have ratified this
Convention, represents at least 60% of the total international
scheduled air traffic of the airlines of the member States of the
International Civil Aviation Organization in that year. If, at the time
of deposit of the thirtieth instrument of ratification, this condition
has not been fulfilled, the Convention shall not enter into force until
the sixtieth day after this condition has been satisfied.”

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

REPORT OF THE CREDENTIALS COMMITTEE
(Presented by the Chairman of the Credentials Committee)
1. At ts first meeting held on 10 May 1999, the Conference established a Credentials Committee
and the Delegations of Cote d’Ivoire, Finland, Jordan, Pakistan and Panama were invited to nominate members

for this Committee.

2. On 12 May 1999 the first meeting of the Credentials Committee was held: the Committee was
composed as follows:

Mr. Jean Kouassi Abonouan (Céte d’Ivoire)
Mr. Yrjo Makela (Finland)

Mr. Awni Al-Momani (Jordan)

Mr. Shahid Nazir Ahmad {(Pakistan)

Mr. Emesto Espinoza Alvarez (Panama)

On a proposal made by the Delegates of Cote d’Ivoire and Finland. the Delegate of Pakistan.
Mr. Shahid Nazir Ahmad, was unanimously elected Chairman of the Committee.

3. At the Fifth Meeting of the Plenary of the Conference, the Chairman of the Credentials
Committee presented a preliminary report and informed the Conference that as of 12 May 1999
103 Contracting States, one non-Contracting State and 11 international organizations had registered for the
Conference. Credentials in due and proper form had been submitted by 80 Contracting States. one
non-Contracting State and 11 international organizations. Full powers had been submitted by 40 Contracting
States and one non-Contracting State.

4 The Committee recommended to the Conference, in conformity with Rule 3 of the Rules of
Procedure. that all the delegations registered be permitted to participate in the Conference pending receipt of
their credentials in due form; the Conference accepted this recommendation.

5 On 24 May 1999 the Committee held its second meeting and examined the credentials which
had been received to date. The credentials of the following delegations of 111 Contracting States were found

to be in due and proper form:

Afghanistan Argentina
Algeria Australia

4 pages)
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Azerbatjan Lebanon
Bahamas Lesotho
Bahrain Lithuania
Bangladesh Luxembourg
Belgium Madagascar
Belize Malawi
Benin Malta
Bolivia Marshall Islands
Botswana Mauritius
Brazil Mexico
Burkina Faso Monaco
Cambodia Mongolia
Cameroon Morocco
Canada Mozambique
Cape Verde Namibia
Chile Netherlands
China New Zealand
Colombia Niger
Costa Rica Nigeria
Cote d’lvoire Norway
Cuba Oman
Cyprus Pakistan
Czech Republic Panama
Denmark Paraguay
Dominican Republic Peru
Egypt Philippines
Ethiopia Poland
Finland Portugal
France Qatar
Gabon Republic of Korea
Gambia . Romania
Germany Russian Federation
Ghana Saudi Arabia
Greece Senegal
Guinea Singapore
Haiti ~ Slovakia
Iceland Slovenia
India South Africa
Indonesia Spain
Ireland Sni Lanka
Israel Swaziland
Italy Sweden
Jamaica Switzerland
Japan Thailand
Jordan Togo
Kenya Trinidad and Tobago

Kuwait Tumsia
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Turkey Uzbekistan
Uganda Venezuela
Ukraine Viet Nam
United Arab Emirates Yemen
United Kingdom Zambia
United States Zimbabwe
Uruguay

The credentials of the following non-Contracting State were found to be in due and proper form:

Furthermore, the following 11 Observer delegations have registered and presented proper evidence of

The Holy See

accreditation to the Conference:

6

African Civil Aviation Commission (AFCAC)
Arab Civil Aviation Commission (ACAC)
European Civil Aviation Conference (ECAC)
European Community (EC)

International Air Transport Association (IATA)
International Chamber of Commerce (ICC)
International Law Association (ILA)
International Union of Aviation Insurers (IUAI)

Interstate Aviation Committee (IAC)

Latin American Association of Air and Space Law (ALADA)
Latin American Civil Aviation Commission (LACAC)

. The Credentials Committee took note that as of 24 May 1999, delegations of 54 Contracting
States had deposited their full powers to sign the Convention:

Algeria Finland
Bahamas France
Belgium Germany
Belize Ghana
Benin Greece
Bolivia Iceland
Burkina Faso Italy
Cambodia Jamaica
Chile Kenya
China Kuwait
Cote d’lvoire Lebanon
Cuba Lithuania
Cyprus Luxembourg
Czech Republic Madagascar
Denmark Malta
Dominican Republic Mauritius

231




DCW Doc No. 46

-4-
Mozambique Slovakia
Namibia Slovenia

Niger South Africa
Nigeria Spain

Pakistan Sweden

Panama Switzerland
Poland Turkey

Portugal United Kingdom
Romania United States
Saudi Arabia Uruguay
Senegal Viet Nam

The following non-Contracting State had deposited its full powers to sign the Convention:
The Holy See

These full powers were found to be in good and proper order.

- END -
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INTERNATIONAL CONFERENCE ON
AIR LAW

(Montreal, 10 to 28 May 1999)

REPORT OF THE CREDENTIALS COMMITTEE
(Presented by the Chairman of the Credentials Committee)
Subsequent to the meeting of the Credentials Committee held on 24 May 1999 and reported
to the Plenary in DCW Doc No. 46, the credentials of delegations of the following 4 Contracting States have

been found to be in due and proper form:

Austria Central African Republic
Belarus Sudan

This brings to 115 the number of credentials of delegations of Contracting States found to be
in due and proper form.

Also, delegations of a further 13 Contracting States deposited their full powers to sign the
Convention, as follows:

Bahrain Morocco
Bangladesh Peru
Central African Republic Sudan
Gabon . Swaziland
Jordan Togo
Mexico Zambia
Monaco

This brings to 67 the total number of delegations of Contracting States who have deposited
their full powers.

—END -
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INTERNATIONAL CONFERENCE ON
AIR LAW
(Montreal, 10 to 28 May 1999)

REPORT OF THE DRAFTING COMMITTEE
ON ITS FIRST TO FIFTH MEETINGS

ARTICLES 1 TO 15,17 TO 19, 21A, 21 B TO 22,23 TO 26, 28, 37 and 49 TO 52

(Presented by the Chairman of the Drafting Commuittee)

The Drafting Committee has held five meetings under the Chairmanship of Mr. A. Jones

(United Kingdom) on 13, 18, 20, 21 and 22 May 1999.

As requested by the Commission of the Whole, the Drafting Committee examined the Draft

Final Clauses contained in DCW Doc No. 5. In relation thereto, it also considered DCW Doc Nos. 34 and 37.

As a result of its work, the Drafting Committee made a number of modifications which are

reflected in the text set out in this Report. Furthermore, it made a number of decisions with respect to
consequential linguistic and editorial points, where these remain outstanding, they are indicated in the text set
out in this Report.

(21 pages)

In relation to the text set out below, the following two statements are to be recorded:

With respect to the wording of draft Article 3, paragraph 4, it has been the understanding of
the Drafting Committee that notice shall be given by the carrier in a timely fashion,
sufficiently prior to the departure, in order to allow the passenger to take appropriate action,
namely to decide whether or not to take out insurance. All language versions should convey
this understanding adequately.

As far as the expression “is limited to” in draft Article 21 A, paragraphs 1 to 3, is concerned.
it has been the understanding of the Committee that the amounts appearing thereafter do not
constitute amounts which can be automatically recovered by claimants in all instances, but
rather maximum amounts, which could be recovered in the event the claimant has discharged
the burden of proof with respect to the extent of the damage he or she has sustained. Although
it was observed that this understanding could be more accurately reflected by using an
expression such as “may not exceed” it was decided to retain the present wording, and to
confirm this understanding, given that there already exists a body of judicial precedents on this
matter in relation to the Warsaw Convention where the expression “is limited to” is also used.
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DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES FOR

INTERNATIONAL CARRIAGE BY AIR

Preamble

(To be inserted)

Chapter 1
General Provisions

Article 1 - Scope of Application

l. This Convention applies to all international carriage of persons, baggage
or cargo performed by aircraft for reward. It applies equally to gratuitous carriage
by aircraft performed by an air transport undertaking.

2. For the purposes of this Convention, the expression infernational carriage
means any carriage in which, according to the agreement between the parties, the
place of departure and the place of destination, whether or not there be a break in
the carriage or a transhipment, are situated either within the territories of two
States Parties, or within the territory of a single State Party if there is an agreed
stopping place within the territory of another State, even if that State is not a State
Party. Carriage between two points within the territory of a single State Party
without an agreed stopping place within the territory of another State is not
international carriage for the purposes of this Convention.

Secretariat Note:
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3. Carriage to be performed by several successive carriers is deemed, for the
purposes of this Convention, to be one undivided carriage if it has been regarded
by the parties as a single operation, whether it had been agreed upon under the
form of a single contract or of a series of contracts, and it does not lose its
international character merely because one contract or a series of contracts is to be
performed entirely within the territory of the same State.

4. This Convention applies also to carriage as set out in Chapter V, subject
to the terms contained therein.

Article 2 - Carriage Performed by State - Postal Items

1. This Convention applies to carriage performed by the State or by legally
constituted public bodies provided it falls within the conditions laid down in
Article 1.

2. In the carriage of postal items the carrier shall be liable only to the relevant
postal administration in accordance with the rules applicable to the relationship
between the carriers and the postal administrations.

3. Except as provided in paragraph 2 of this Article, the provisions of this
Convention shall not apply to the carriage of postal items.

Chapter 11

Documentation and Duties of the Parties Relating to
the Carriage of Passengers, Baggage and Cargo

Article 3 - Passengers and Baggage

L. In respect of carriage of passengers an individual or collective document
of carriage shall be delivered containing;

(a) an indication of the places of departure and destination,

(b) if the places of departure and destination are within the territory
of a single State Party, one or more agreed stopping places being
within the territory of another State, an indication of at least one
such stopping place.
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2. Any other means which preserves the information indicated in paragraph |
may be substituted for the delivery of the document referred to in that paragraph.
If any such other means is used, the carrier shall offer to deliver to the passenger
a written statement of the information so preserved.

3. The carrier shall deliver to the passenger a baggage identification tag for
each piece of checked baggage.

4. The passenger shall be given written notice to the effect that, if the
passenger's journey involves an ultimate destination or stop in a country other than
the country of departure, this Convention may be applicable and that the
Convention governs and in some cases limits the liability of carriers for death or
injury, destruction or loss of, or damage to baggage, and delay.

4. The passenger shall be given written notice to the effect that where this
Convention is applicable it governs and may limit the liability of carriers in respect
of death or injury and for destruction or loss of, or damage to, baggage, and for
delay.]

5. Non-compliance with the provisions of the foregoing paragraphs shall not
affect the existence or the validity of the contract of carriage, which shall,
nonetheless, be subject to the rules of this Convention including those relating to
limitation of liability.

Article 4 - Cargo
I In respect of the carriage of cargo an air waybill shall be delivered.

2. Any other means which preserves a record of the carriage to be
performed may be substituted for the delivery of an air waybill. If such other
means are used, the carrier shall. if so requested by the consignor, deliver to the
consignor a receipt—for-the—cargo cargo ipt permitting identification of the
consignment and access to the information contained in the record preserved by
such other means.

Article 5 - Contents of Air Waybill or Cargo Receipt

The air waybill or the cargo receipt shall include:

(a)  an indication of the places of departurc and destination;

i
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(b)  if the places of departure and destination are within the territory of a
single State Party, one or more agreed stopping places being within the
territory of another State, an indication of at least one such stopping
place; and

(c)  an indication of the [nature] and weight of the consignment.

Article 6 - Description of Air Waybill
I. The air waybill shall be made out by the consignor in three original parts.

2 The first part shall be marked “for the carrier”; it shall be signed by the
consignor. The second part shall be marked “for the consignee™; it shall be signed
by the consignor and by the carrier. The third part shall be signed by the carrier
who shall hand it to the consignor after the cargo has been accepted.

3. The signature of the carrier and that of the consignor may be printed or
stamped.
4, If, at the request of the consignor, the carrier makes out the air waybill,

the carrier shall be deemed, subject to proof to the contrary, to have done so on
behalf of the consignor.

Article 7 - Documentation of for Multiple Packages

When there is more than one package:

(a)  the carrier of cargo has the right to require the consignor to make out
separate air waybills;

(b)  the consignor has the right to require the carrier to deliver separate cargo
receipts when the other means referred to in paragraph 2 of Article 4 are
used.
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Article 8 - Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 7 shall not affect the
existence or the validity of the contract of carriage, which shall, none the less, be
subject to the rules of this Convention including those relating to limitation of
liability.

Article 9 - Responsibility for Particulars of Documentation

1. The consignor is responsible for the correctness of the particulars and
statements relating to the cargo inserted by it or on its behalf in the air waybill or
furnished by 1t or on its behalf to the carrier for insertion in the cargo receipt or for
insertion in the record preserved by the other means referred to in paragraph 2 of
Article 4. The foregoing shall also apply where the person acting on behalf of the
consignor is also the agent of the carrier.

2. The consignor shall indemnify the carrier against all damage suffered by
it, or by any other person to whom the carrier is liable, by reason of the
irregularity, incorrectness or incompleteness of the particulars and statements
furnished by the consignor or on its behalf.

3. Subject to the provisions of paragraphs 1 and 2 of this Article, the carrier
shall indemnify the consignor against all damage suffered by it, or by any other
person to whom the consignor is liable, by reason of the irregularity, incorrectness
or incompleteness of the particulars and statements inserted by the carrier or on its
behalf in the cargo receipt or in the record preserved by the other means referred
to in paragraph 2 of Article 4.

Article 10 - Evidentiary Value of Documentation

1. The air waybill or the cargo receipt is prima facie evidence of the
conclusion of the contract, of the acceptance of the cargo and of the conditions of
carriage mentioned therein.

2. Any statements in the air waybill or the cargo receipt relating to the
weight, dimensions and packing of the cargo, as well as those relating to the
number of packages, are prima facie evidence of the facts stated, those relating to
the {nature}}, quantity, volume and condition of the cargo do not constitute evidence
against the carrier except so far as they both have been, and are stated in the air
waybill or the cargo receipt’ to have been, checked by it in the presence of the
consignor, or relate to the apparent condition of the cargo.

Left unchanged
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Article 11 - Right of Disposition of Cargo

1. Subject to its liability to carry out all its obligations under the contract
of carriage, the consignor has the right to dispose of the cargo by withdrawing it
at the airport of departure or destination, or by stopping it in the course of the
journey on any landing, or by calling for it to be delivered at the place of
destination or in the course of the journey to a person other than the consignee
originally designated, or by requiring it to be returned to the airport of departure.
The consignor must not exercise this right of disposition in such a way as to
prejudice the carrier or other consignors and must reimburse any expenses
occasioned by the exercise of this right.

2. Ifit is impossible to carry out the instructions of the consignor the carrier
must so inform the consignor forthwith.

3. If the carrier carries out the instructions of the consignor for the
disposition of the cargo without requiring the production of the part of the air
wayhbill or the cargo receipt delivered to the latter, the carrier will be liable, without
prejudice to its right of recovery from the consignor, for any damage which may
be caused thereby to any person who is lawfully in possession of that part of the
air waybill or the cargo receipt.

4, The right conferred on the consignor ceases at the moment when that of
the consignee begins in accordance with Article 12. Nevertheless, if the consignee
declines to accept the cargo, or cannot be communicated with, the consignor
resumes its right of disposition.

Article 12 - Delivery of the Cargo

1. Except when the consignor has exercised its right under Article 11, the
consignee is entitled, on arrival of the cargo at the place of destination, to require
the carrier to deliver the cargo to it, on payment of the charges due and on
complying with the conditions of carriage.

2. Unless it is otherwise agreed, it is the duty of the carrier to give notice to
the consignee as soon as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived
at the expiration of seven days after the date on which it ought to have arrived, the
consignee [or consignor}' is entitled to enforce against the carrier the rights which
flow from the contract of carriage.
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Article 13 - Enforcement of the Rights of Consignor and Consignee

The consignor and the consignee can respectively enforce all the rights
given to them by Articles 11 and 12, each in its own name, whether it is acting in
its own interest or in the interest of another, provided that it carries out the
obligations imposed by the contract of carriage.

Article 14 - Relations of Consignor and Consignee or
Mutual Relations of Third Parties

l. Articles 11, 12 and 13 do not affect either the relations of the consignor
and the consignee with each other or the mutual relations of third parties whose
rights are derived either from the consignor or from the consignee.

2. The provisions of Articles 11, 12 and 13 can only be varied by express
provision in the air waybill or the cargo receipt.

Article 15 - Formalities of Customs, Police or Other Public Authorities

l. The consignor must furnish such information and such documents as are
necessary to meet the formalities of customs, police and any other public
authorities before the cargo can be delivered to the consignee. The consignor is
liable to the carrier for any damage occasioned by the absence, insufficiency or
irregularity of any such information or documents, unless the damage is due to the
fault of the carrier, its servants or agents.

2. The carrier is under no obligation to enquire into the correctness or
sufficiency of such information or documents.

Chapter 111
Liability of the Carrier and Extent of Compensation
for Damage
Article 16 - Death and Injury of Passengers - Damage to Baggage Under review in the

i FCG/Commission of
(to be inserted) | the Whole
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Article 17 - Damage to Cargo

1. The carrier is liable for damage sustained in the event of the destruction
or loss of, or damage to, cargo upon condition only that the event which caused the
damage so sustained took place during the carriage by air.

2. However, the carrier is not liable if and to the extent it proves that the
destruction, or loss of, or damage to, the cargo resulted from one or more of the
following;:

(a)  inherent defect, quality or vice of that cargo;

(b)  defective packing of that cargo performed by a person other than the
carrier or its servants or agents;

(©) an act of war or an armed conflict;

(d) anact of public authority carried out in connexion with the entry, exit or
transit of the cargo.

3. The carriage by air within the meaning of paragraph 1 of this Article
comprises the period during which the cargo is in the charge of the carrier.

4. The period of the carriage by air does not extend to any carriage by land,
by sea or by inland waterway' performed outside an airport.> If, however, such
carriage takes place in the performance of a contract for carriage by air, for the
purpose of loading, delivery or transhipment, any damage is presumed, subject to
proof to the contrary, to have been the result of an event® which took place during
the carriage by air. If a carrier, without the consent of the consignor, substitutes
carriage by another mode of transport for the whole or part of a carriage intended
by the agreement between the parties to be carriage by air, such carriage by another
mode of transport is deemed to be within the period of carriage by air.

Article 18 - Delay

The carrier is liable for damage occasioned by delay in the carriage by
air of passengers, baggage, or cargo. Nevertheless, the carrier shall not be iiable
for damage occasioned by delay if it proves that it and its servants and agents took
all measures that could reasonably be required to avoid the damage or that it was
impossible for it or them to take such measures.
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Article 19 - Exoneration

If the carrier proves that the damage was caused or contributed to by the
negligence or other wrongful act or omission of the person claiming compensation,
or the person from whom he or she derives his or her rights, the carrier shall be
wholly or partly exonerated from its liability to the claimant to the extent that such
negligence or wrongful act or omission caused or contributed to the damage. When
by reason of death or injury of a passenger compensation is claimed by a person
other than the passenger, the carrier shall likewise be wholly or partly exonerated
from its liability to the extent that it proves that the damage was caused or
contributed to by the negligence or other wrongful act or omission of that
passenger.

Article 20 - Compensation in Case of Death or Injury of Passengers

(to be inserted)

Article 21 A - Limits of Liability i

(to be inserted)

Article 21 B - Conversion of Mone.tary Units

I The sums mentioned in terms of Special Drawing Right in this
Convention shall be deemed to refer to the Special Drawing Right as defined by the
International Monetary Fund. Conversion of the sums into national currencies
shall, in case of judicial proceedings, be made according to the value of such
currencies in terms of the Special Drawing Right at the date of the judgment. The
value of a national currency, in terms of the Special Drawing Right, of a State
Party which is a Member of the International Monetary Fund, shall be calculated
in accordance with the method of valuation applied by the International Monetary
Fund, in effect at the date of the judgment, for its operations and transactions. The
value of a national currency, in terms of the Special Drawing Right, of a State
Party which is not a Member of the International Monetarv Fund, shall be
calculated in a manner determined by that State.
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2. Nevertheless, those States which are not Members of the International
Monetary Fund and whose law does not permit the application of the provisions of
paragraph | of this Article may, at the time of ratification or accession or at any
time thercafter, declare that the limit of hability of the carrier prescribed in
Article 20 is fixed at a sum of [1 500 000]® monetary units per passenger in
judicial proceedings in their territories: [62 500]' monctary units per passenger
with respect to paragraph | of Article 21 A; [15 000 monetary units per
passenger with respect to paragraph 2 of Article 21 A; and [250]® monetary units
per kilogramme with respect to paragraph 3 of Article 21 A, This monetary umt
corresponds to sixty-five and a half milligrammes of gold of millesimal fincness
nine hundred. These sums may be converted into the national currency concerned
in round figures. The conversion of these sums into national currency shall be made
according to the law of the State concerned.

3. The calculation mentioned in the last sentence of paragraph | of this
Article and the conversion method mentioned in paragraph 2 of this Article shall
be made in such manner as to express in the national currency of the State Party
as far as possible the same real value for the amounts in Articles 20, 21 A, 21 B
and 21 C as would result from the application of the first three sentences of
paragraph | of this Article. States Parties shall communicate to the depositary the
manner of calculation pursuant to paragraph 1 of this Article, or the result of the
conversion in paragraph 2 of this Article as the case may be, when depositing an
instrument of ratification, acceptance, approval of or accession to this Convention
and whenever there is a change in either.

Article 21 C - Review of Limits

1. Without prejudice to the provisions of Article 21 D of this Convention
and subject to paragraph 2 below, the limits of hiability prescribed in Article 20 and
Articles 21 A and B shall be reviewed by the Depositary at five-year intervals, the
first such review to take place at the end of the fifth year following the date of entry
into force of this Convention, by reference to an inflation factor which corresponds
to the accumulated rate of inflation since the previous revision or in the first
instance since the date of entry into force of the Convention. The measure of the
rate of inflation to be used in determining the inflation factor shall be the weighted
average of the annual rates of increase or decrease in the Consumer Price Indices
of the States whose currencies comprisc the Special Drawing Right mentiored in
paragraph | of Article 21 B.

1
|
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2. If the review referred to in the preceding paragraph concludes that the
inflation factor has exceeded 10 per cent, the Depositary shall notify States Parties
of a revision of the limits of liability. Any such revision shall become effective six
months after its notification to the States Parties. If within three months after its
notification to the States Partics a majority of the States Parties register their
disapproval, the revision shall not become effective and the Depositary shall refer
the matter to a meeting of the States Parties. The Depositary shall immediately
notify all States Parties of the coming into force of any revision.

3. Notwithstanding paragraph | of this Article, the procedure referred to in
paragraph 2 of this Article shall be applied at any time provided that one-third of
the States Parties express a desire to that effect and upon condition that the
inflation factor referred to in paragraph | has exceeded 30 per cent since the
previous revision or since the date of entry into force of this Convention if there has
been no previous revision. Subsequent reviews using the procedure described in
paragraph 1 of this Article will take place at five-year intervals starting at the end
of the fifth year following the date of the reviews under the present paragraph.

Article 21 D - Stipulation on Limits
A carrier may stipulate that the contract of carriage shall be subject to

higher limits of liability than those provided for in this Convention or to no limits
of liability whatsoever.

Article 22 - Invalidity of Contractual Provisions
Any provision tending to relieve the carrier of liability or to fix a lower
limit than that which is laid down in this Convention shall be null and void, but the
nullity of any such provision does not involve the nullity of the whole contract,
which shall remain subject to the provisions of this Convention.

Article 22 A - Freedom to Contract

(to be inserted)

Article 22 B - Advance Payments

(to be inserted)
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Article 23 - Basis of Claims

In the carriage of passengers, baggage, and cargo, any action for
damages, however founded, whether under this Convention or in contract or in tort
or otherwise, can only be brought subject to the conditions and such limits of
liability as are set out in this Convention without prejudice to the question as to
who are the persons who have the right to bring suit and what are their respective
rights. In any such action, punitive, exemplary or any other non-compensatory
damages shall not be recoverable.

Article 24 - Servants, Agents - Aggregation of Claims

1. If an action is brought against a servant or agent of the carrier arising out
of damage to which the Convention relates, such servant or agent, if he-orshe they
proves that he-or-she they acted within the scope of his-or-her their employment,
shall be entitled to avail himsetforhersetf themselves of the conditions and limits

of liability which the carrier itself is entitled to invoke under this Convention.

2. The aggregate of the amounts recoverable from the carrier, its servants
and agents, in that case, shall not exceed the said limits.

3. The provisions of paragraphs 1 and 2 of this Article shall not apply if it
is proved that the damage resulted from an act or omission of the servant or agent
done with intent to cause damage or recklessly and with knowledge that damage
would probably result.

Article 25 - Timely Notice of Complaints

1. Receipt by the person entitled to delivery of checked baggage or cargo
without complaint is prima facie evidence that the same has been delivered in good
condition and in accordance with the document of carriage or with the record
preserved by the other means referred to in Article 3, paragraph 2, and Article 4,
paragraph 2.

2. In the case of damage, the person entitled to delivery must complain to
the carrier forthwith after the discovery of the damage, and, at the latest, within
seven days from the date of receipt in the case of checked baggage and fourteen
days from the date of receipt in the case of cargo. In the case of delay, the
complaint must be made at the latest within twenty-one days from the date on
which the baggage or cargo have been placed at his or her disposal.

3. Every complaint must be made in writing and given or despatched within
the times aforesaid.
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4 If no complaint is made within the times aforcsaid, no action shall lie
against the carrier, save in the case of fraud on its part.

Article 26 - Death of Person Liable

In the casc of the death of the person liable, an action for damages lics | Panama and Spain
in accordance with the terms of this Convention against those legally representing | will provide

his or her estate. amended text in SP
Article 27 - Jurisdiction Under review in
(to be inserted) FCG/Commission of
the Whole

Article 28 - Arbitration

1. Subject to the provisions of this Article, the parties to the contract of
carriage for cargo may stipulate that any dispute relating to the liability of the
carrier under this Convention shall be settled by arbitration. Such agreement shall
be in writing.

2. The arbitration proccedings shall, at the option of the claimant, take place |
within one of the jurisdictions referred to in Article 27.

3. The arbitrator or arbitration tribunal shall’apply the provisions of this
Convention.
4. The provisions of paragraphs 2 and 3 of this Article shall be deemed to

be part of every arbitration clause or agreement, and any term of such clause or
agreement which is inconsistent therewith shall be null and void.

Article 29 - Limitation of Actions

1. The right to damages shall be extinguished if an action is not brought
within a period of two years, reckoned from the date of arrival at the destination,
or from the date on which the aircraft ought to have arrived, or from the date on
which the carriage stopped.

2. The method of calculating that period shall be determined by the law of
the Court seised of the casc.




— 15~

Article 30 - Successive Carriage

1. In the case of carriage to be performed by various successive carriers and
falling within the definition set out in paragraph 3 of Article |, each carrier who
accepts passengers, baggage or cargo is subject to the rules set out in this
Convention, and is deemed to be one of the parties to the contract of carriage in so
far as the contract deals with that part of the carriage which is performed under its
supervision.

2. In the case of carriage of this nature, the passenger or any person entitled
to compensation in respect of him or her, can take action only against the carrier
who performed the carriage during which the accident or the delay occurred, save
in the case where, by express agreement, the first carrier has assumed liability for
the whole journey.

3. As regards baggage or cargo, the passenger or consignor will have a right
of action against the first carrier, and the passenger or consignee who is entitled to
delivery will have a right of action against the last carrier, and further, each may
take action against the carrier who performed the carriage during which the
destruction, loss, damage or delay took place. These carriers will be jointly and
severally liable to the passenger or to the consignor or consignee.

Article 31 - Right of Recourse against Third Parties

Nothing in this Convention shall prejudice the question whether a person
liable for damage in accordance with its provisions has a right of recourse against
any other person.

Chapter IV

Combined Carriage
Article 32 - Combined Carriage

1. In the case of combined carriage performed partly by air and partly by
any other mode of carriage, the provisions of this Convention shall, subject to
paragraph 4 of Article 17, apply only to the carriage by air, provided that the
carriage by air falls within the terms of Article 1.

2. Nothing in this Convention shall prevent the parties in the case of
combined carriage from inserting in the document of air carriage conditions relating
to other modes of carriage, provided that the provisions of this Convention are
observed as regards the carriage by air.

DCW Doc No. 47

Left unchanged

Left unchanged

249




250

DCW Doc No. 47 - 16 -

Chapter V

Carriage by Air Performed by a Person
other than the Contracting Carrier

Article 33 - Contracting Carrier - Actual Carrier

The provisions of this Chapter apply when a person (hereinafter referred
to as “the contracting carrier”) as a principal makes a contract of carriage governed
by this Convention with a passenger or consignor or with a person acting on behalf
of the passenger or consignor, and another person (hereinafter referred to as “the
actual carrier”) performs, by virtue of authority from the contracting carrier, the
whole or part of the carriage, but is not with respect to such part a successive
carrier within the meaning of this Convention. Such authority shall be presumed
in the absence of proof to the contrary.

Article 34 - Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which,
according to the agreement referred to in Article 33, is governed by this
Convention, both the contracting carrier and the actual carrier shall, except as
otherwise provided in this Chapter, be subject to the rules of this Convention, the
former for the whole of the carriage contemplated in the agreement, the latter solely
for the carriage which it performs.

Articles 35, 36 and 38 to 48

(have not yet been reviewed by the Drafting Committee to which they have been
referred by the Eleventh Meeting of the Commission of the Whole and will be
reviewed at the next meeting of the Drafting Committee.)

Article 37 - Servants and Agents

In relation to the carriage performed by the actual carrier, any servant or
agent of that carrier or of the contracting carrier shall, if they prove that they acted
within the scope of their employment, be entitled to avail themselves of the
conditions and limits of liability which are applicable under this Convention to the
carrier whose servant or agent they are, unless it is proved that they acted in a
manner that prevents the limits of liability from being invoked in accordance with
this Convention.
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Chapter VII

Final Clauses

Article 49 - Slgnature,Ratlﬁcatlonand

l. This Convention shall be open for signature in Montreal on
28 May 1999 by States participating in the International Conference on Air Law
held at Montreal from 10 to 28 May 1999. After 28 May 1999, the Convention
shall be open to all States for signature at the Headquarters of the International
Civil Aviation Organization in Montreal until it enters into force in accordance

with paragraph 3 6 of this Article. Any-State-which-doesnot stgn-this-Convention
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6. This Convention shall enter into force on the sixtieth day following the
date of deposrt of the [ﬁﬂcent '

Ofgamsatlons this Convention shall cnter—mto——forcc Fake
following the date of deposit of the instrument of ratification, acceptance approval
or accession. [The Dcposntary shall accept the deposit of such an mstrument from

State has given the requisite notices of denunciation referred to in that paragraph,
or is giving such notices at the time of deposit. ]

8. The Depositary shall promptly notify all signatories and States Parties
of:
(@) cach signature of this Convention and date thereof;
b) each deposit of an instrument of ratification, acceptance, approval or
accession and date thereof;,
(c) the date of entry into force of this Convention;
(d) the date of the coming into force of any rev1snon of the limits of liability
established under this Convention;
(e) any denunciation under Article 50;
IH
{ 18] 1nstrument of ratification, acceptance
approval or accession;
[(g) thedatehe it gives the notices of denunciation referred to in paragraph 3

of Article 51.}

To be reviewed by
the Commission of
the Whole

Consequential on
Art. 51 para.4 to be
reviewed by
Commission of the
Whole

To be reviewed by
Commission of the
Whole

Consequential on
Art. 51 para 3 to be
reviewed by the
Commission of the
Whole
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Article 50 - Denunciation

Any State Party may denounce this Convention by written notification
to the Depositary.

Denunciation shall take effect one hundred and eighty days following the
date on which notification is received by the Depositary.

Article 51 - Relationship with other Warsaw Convention Instruments

1.

(D

This Convention shall prevail over any rules which apply to
international carriage by air:

between States Parties to this Convention by virtue of those States
commonly being Party to

@

(b)

(c)

(d

(©

the Convention for the Unification of Certain Rules Relating 1o
International Carriage by Air Signed at Warsaw on
12 October 1929 (hereinafter called the Warsaw Convention);

the Protocol to Amend the Convention for the Unification of
Certain Rules Relating to International Carriage by Air Signed at
Warsaw on 12 October 1929, Signed at The Hague on
28 September 1955 (hereinafter called The-Hague Protocol):

the Convention. Supplementary to the Warsaw Convention, for the
Unification of Certain Rules Relating to International Carriage by
Air Performed by a Person Other than the Contracting Carrier
Signed at Guadalajara on 18 September 1961 (hereinafter called the
Guadalajara Convention);

the Protocol to Amend the Convention for the Unification of
Certain Rules Relating to International Carriage by Air Signed at
Warsaw on 12 October 1929 as Amended by the Protocol Done at
The Hague on 28 September 1955 Signed at Guatemala City on
8 March 1971 (hereinafter called the Guatemala City Protocol):

Additional Protocols Nos. 1 to 3 and Montreal Protocol No. 4 to
amend the Warsaw Convention as amended by The Hague Protocol
or the Warsaw Convention as amended by both The Hague Protocol
and the Guatemala City Protocol done at Montreal on 25 September
1975 (hereinafter called the Montreal Protocols): or
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(2)  within the territory of any single State Party to this Convention by virtue
of that State being Party to one or more of the instruments referred to in
sub-paragraphs (a) to (¢) above.

2. Not less than sixty days after the deposit of the {
instrument of ratification, acceptance, approval or accession
number of States Parties as
at least {40 %} of the' ]

each of the States Partles shall give the rcqunsnte notice to denounce the
Warsaw Convention, The Hague Protocol, the Guadalajara Convention, the
Guatemala City Protocol and the Montreal Protocols insofar as it is a party to one
or more of those instruments.

3. The Depositary is hereby deemed to be authorized to act on behalf of the
States Parties referred to in paragraph 2 of this Article to serve the notices of
denunciation there referred to.

4. Any State wishing to become a Party to this Convention after the date of
service of the notices of denunciation referred to in paragraph 2 or 3 of this Article
shall, at the time of depositing its instrument of ratification, acceptance or approval
of, or accession to, this Convention, give the requisite notice to denounce the
Warsaw Convention, The Hague Protocol, the Guadalajara Convention, the
Guatemala City Protocol and the Montreal Protocols insofar as it is a pa